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In the Supreme Court of Appeals held at the Supreme Court 
of Appeals Building in the City of Richmond on Tuesday 
the 13th day of October, 1959. 
ALLEN REED DIGGS, Plaintiff in Error, 
against 
MILDRED ELIZABETH BOYD LAIL, Defendant in Error. 
From the Law and Equity Court of the City of Richmond 
Upon the petition of Allen Reed Diggs a writ of error is 
awarded him to a judgment rendered by the Law and Equity 
Court of the City of Richmond on the 13th day of May, 1959, 
in a certain motion for judgment then therein depending 
wherein Mildred Elizabeth Boyd Lail was plaintiff and the 
petitioner and others were defendants; upon the petitioner, 
or some one for him, entering into bond with sufficient security 
before the clerk of the said Law and Equity Court in the 
penalty of three hundred dollars, with condition as the law 
directs. 
~-------
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In the Law and Equity Court of the City of Richmond, the 
19th day of February 1959. 
MOTION. 
This day came again the parties, by counsel, and came also 
the jury sworn in this case pursuant to their adjournment 
on yesterday, and having fully heard the evidence and argu-
ments of counsel, were sent out of Court to consult of a · 
verdict, and after some time returned into Court with a 
verdict in the words and figures following, to-wit: "We, the 
jury, .on the issue joined find for the plaintiff and assess the 
damages at $35,000.00.'' 
Thereupon the defendant, by counsel, moved the Court 
to set aside the verdict of the jury and enter up final judg-
meri.t in his favor, or, in the alternative, to award the de-
fendant a new trial, the grounds of said motion to be filed ·with 
the Clerk within. ten (10) days from this date, and which 
motions are continued for argument thereon. 
A Copy-Teste: 
LUTHER LIBBY, JR., Clerk. 
By EDWARD G. IUDD, D. C . 
• • • • • 
page 56~ INSTRUCTION NO. L 
The Court instructs the jury that under the evidence in this 
case at the time and place of the accident the defendant was 
acting as a private carrier of passengers for hire and as such 
owed to the plaintiff, in the 1p.anagement and control of his 
automobile, the duty to exercise ordinary care for her safety. 
The defendant was not an insurer or guarantor of the 
plaintiff's :;;afety, hut waR under the affirmative duty to 
exercise ordinary care, which means that degree of care which 
a reasonably prudent person would have exercised under the 
· same or similar circumstances. ' 
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Embraced within the general duty to exercise ordinary 
care, and as corrolaries thereof, were the duties to keep a 
reasonable lookout and to keep the automobile under reason-
able control, so as not to expose the plaintiff to unreasonable 
risk of injury. 
If you believe by a preponderance of the evidence in this 
case that the defendant failed in the performance of the duty 
herein mentioned then he was guilty of negligence; and if 
you further believe that such negligence, if any, constituted a 
proximate cause of the plaintiff's injuries, then y.ou will find 
your verdict for the plaintiff and assess her damages in 
accordance with the instruction on damages. 
G. 
R. L. Y. 
page 57 ~ INSTRUCTION NO. 2. 
The Court instructs the jury that no presumption of negli-
gence on the part of the defendant arises upon the mere 
showing by the plaintiff that a collision occurred and that she 
was injured. On the contrary, the burden of proof in this 
case is upon her to establish by a preponderance of the evi-
dence every essential element of her case, that is to say, that 
the defendant was guilty of negligence which constituted a 
proximate cause of the accident and that any injury or damage 
'for which she seeks compensation was caused by the accident. 
If, upon the evidence, as a whole, you are undecided whether 
she has borne this burden of proof as to any particular issue, 
then you ·will find such issue in favor of the defendant. 
A verdict should not be based upon speculation, surmise, 
conjecture or sympathy, but should rest entirely upon the 
evidence in the case and the instructions of the Court. 
In order for a fact to be established by a preponderance 
of the evidence it is not essential that it be proven to a moral 
certainty or beyond a reasonable doubt. A preponderance 
of the evidence simply means the greater weight of the evi-
dence. When in your opinion under all the evidence it is just 
as probable that a particular fact does not exist as that it 
does, such fact will not be regarded by vou as having been 
est a blishecl by a preponderance of the evidence. 
G. 
R. L. Y. 
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page 58 ~ INSTRUCTION NO. 3. 
The Court instructs the jury that if in your opmwn the 
plaintiff has failed to establish by a preponderance of the 
evidence that the defendant was guilty of some negligence 
which constituted a proximate cause of the accident, or if you 
believe that the defendant at the time and place of the acci· 
dent was exercising ordinary care for the safety of the plain-
tiff, as defined in these instructions, then you will find your 
verdict for. the defendant. 
G. 
R. L. Y 
page 59 ~ INSTRUCTION NO. 4. 
The Court instructs the jury that if you find for the plain-
tiff you should fix the amount of her damages, and in so doing 
you may take into consideration the following: 
1. Any physical injury, according· to the degree and prob-
able duration thereof, whether temporary or permanent. 
2. Any physical pain or nwntal suffering resulting from any 
injuries sustained, both as to any already endured and that 
which will probably be endured in the future, if any. 
3. Compensation for any hospital and medical expenses 
already incurred as the result of any injuries received, and 
any future medical and hospital expenses which, with reason-
~bie probability, may be anticipated as the result of any 
lllJUries. 
4. Any loss of earnings already caused by: the injuries, 
if any, and those which, with reasonable probability, may be 
expected to He lost in the future, also as a result of any 
injuries received in the accident. 
And in all award the plaintiff such just and reasonable 1'\Um 
as will· adequately compensate her for an~r in:iuries or dam-
ages sustained, not to ex<:'eed the nmount sued for. 
G. 
R.I.~. y 
page 60 ~ INSTRUCTION NO. 5. 
The Court instructs the jury that while the defendant is 
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not, in any event, liable for any condition from which the 
plaintiff might suffer independently of any injuries received 
in the accident, yet, if liable, he would be liable for any 
aggravation of any pre-existing condition. 
One who negligently inflicts a personal injury on another is 
responsible for all the ill effects which, considering the con-·-
ditioi:J. of health in which the person was when she received 
the injury, .naturally and necessarily follows such injury; and 
a defendant's liability is in no way lessened or affected by 
reason of the fact that the injuries would not have resulted 
had the plaintiff been in good health, or that they were ag-
grevated and rendered more difficult to cure by reason of 
the fact that the plaintiff was not in good health. So, when 
the existing physical condition, aggravates and prolongs the 
injury, an9. correspondingly increases the damages, such in-
crease or added damages may be recovered from the person 
who negligently inflicts the injury. 
G. 
R. L. Y . 
• • • .. • 
page 69 ~ INSTRUCTION NO. A. 
The Court instructs the jury that at the time and place 
of the collision in question the following State statute was in 
full force and effect: 
''Section 46-233. Signals required on starting, stopping, or 
turning.-Every driver who intends to start, stop, turn or 
partly turn from a direct line shall first see that such move-
ment can be made in safety and whenever the operation of any 
other vehicle may be affected by such movement .shall give a 
signal as required in Section 46-234, Section 46-235, or Section 
46-237, plainly visible to the driver of such other vehicle, of his 
intention to make such movement." 
''Section 46-234. How such sig-nals g-iven.-The signal re,. 
quired in the preceding section shall be given by means of 
the hand and arm or hv some mechanical or electriC'al device 
a-pproved by the Superintendent, in the manner herein gpeci-
fi.ed. Whenever the signAl is P.:iven by means of the hand and 
arm, the driver shall inrlicate his intention to start, stop, turn 
or nartly turn bv extendinq; the hl'lnd and arm from anrl be-
yond the left side of the -\·ehielP, in the mfnmer following-: 
• • • • • 
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'~ (3) For slowing down or to stop, the. arm shall be ex-
tended downward. 
"Such signals shall be given continuously for a distance of 
at least fifty feet before slowing down, stopping, turning, 
partly· turning or materially altering the course of. the ve-
. hicle. '' 
The Court tells you that if you 'believe from the evidence 
that the driver Holmes failed to comply with either or both 
of the foregoing statutes an4 that such failure was the sole 
proximate cause of the accident in question then your verdict 
must be in favor of the defendant, Diggs. 
Refused Feb. 19, 1959. 
R. L. Y. 
page 70 ~ INSTRUCTION NO. B. 
The Court instructs the jury that the law places upon every 
person the duty to take such precautions for his or her own 
safety as a reasonably prudent person would take under like 
circumstances and conditions, and the failure to do so con-
stitutes negligence in law. 
Therefore. if you find from a preponderance of all the evi-
dence that the plaintiff continued to ride in the defendant's 
automobile after having notice of negligent operation, without 
protest or making any effort to get out of the same, and that 
she had· an opportunity to do so after such discovery, and that 
a reasonably prudent person under these circumstances would 
have taken such precaution for his own safety, then the 
plaintiff would be guilty of nellligence; and if vou further 
:find that such negligence · <'Ontributed to cause the injuries 
in auestion then your verdict should be in favor of the de-
fendant Diggs. · 
Refused Feb. 19, 1959. 
R. L. Y. 
page 71 ~ INSTRUCTION NO. C. 
The Court instructs the :iury that under the facts or circum-
stances of this case it is incumbent on the defendant to ac-
count for the means or cause of the iniuries which mav h~tve 
· been sustained by the plaintiff. If, after due consideration 
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of all the evidence, you believe that it is just as probable that 
the plaintiff's condition resulted from a cause for which 
the defendant was not responsible as a cause for which he 
was responsible you should find your verdict for the defendant 
Diggs. 
Refused Feb. 19, 1959. 
R. L. Y. 
page 72 ~ INSTRUCTION NO. D. 
The Court instructs the jury that in the event you find your 
verdict for the plaintiff in assessing damages you must not 
consider the depression claimed to be suffered by the plaintiff 
or any expenses incurred in connection therewith. 
Refused Feb. 19, 1959. 
R. L. Y. 
page 73 ~ INSTR.UCTION NO. E. 
The Court instructs the jury that the defendant was not 
guarantor of the plaintiff's safety, but was required to 
exercise reasonable care with reference thereto. The term 
"reasonable care" in law means that degree of care and fore-
sign a person of ordinary prudence would exercise under 
the same or similar circumstances. 
Refused Feb. 19, 1959. 
R. L. Y. 
page 74 ~ INSTRUCTION NO. F. 
The Court instructs the jury that the burden of proof 
·resting on the plaintiff in this case includes not only the 
burden of establishing the defendant's liability to her, but also 
the burden to establish by the preponderance of evidence the 
natures, extent and duration of any injury she may claim. 
The plaintiff must show by such preponderance of evidence 
that each specific complaint or ailment claimed by her as an 
element of damage was a direct result of the circumstance 
on which she relies for a recovery, It is not sufficient for her 
to show that any such particular complaint or ailment may . 
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or may not, with equal probability, have resulted from such 
circumstances or from natural or other causes. The Court · 
therefore tells you that, even if you find for the plaintiff, in 
assessing her damages, you must not. coiiSider any element of 
damage or expense except those which you believe from a 
preponderance of the evidence were direc~ly caused by the 
accident inquestion. 
Refused Feb. 19, 1959. 
R. L. Y. 
page 75 ~ INSTRUCTION NO. G. 
The Court instructs the jury that there can be no recovery 
of damages for an alleged injury unless the negligence charged 
as causing such injury was the proximate . cause of such in-
jury; that in order to warrant a fi~ding by the jury that 
negligence is the proximate cause of an injury, it must ap-
pear that the injury cpmplained of was the natural and prob-
able consequence of the n~gligence, and that it ought to have 
been foreseen in the light of the attending circumstances. 
Refused Feb. 19, 1959. 
R. L. Y. 
page 76 ~ INSTRUCTION NO. H. 
The Court instructs the jury that if you believe from the 
evidence that the plaintiff has seen a physician or physicians 
in regard to her physical or mental condition and that such 
physician or physicians are available to testifv and yet the 
plaintiff fails to bring them to Court to testifv, there is a 
presumption that the testimony of such physician or phy-
sicians would be unfavorable to the plaintiff. 
Refused Feb. 19, 1959. 
R. L. Y. 
page 77 ~ INSTRUCTION NO. I. 
The Court instructs the jury that they are the sole judg-es 
of the weight and credibility of evidence and the jurv has the 
rie:ht to discard or accept the testimony or anv part thereof 
of any witness, which the jury regards proper to discard or 
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accept, when oonsid~red' in connecti~n with the whole evidence 
in the case. · · · 
Refused Feb. 19, 1959. 
R. L. Y . 
• • • • • 
page 79 ·~ 
• • • 
MOTION TO SET ASIDE .THE VERDICT AND 
GROUNDS FOR THE MOTION . 
. The defendant Allen Reed Diggs moves the Court to set 
aside the verdict of the jury returned for the plaintiff Mildred 
Elizabeth Boyd Lail on the 19th day of February, 1959, for 
the following reasons : 
(1) That the verdict was contrary to the law and the evi-
dence. 
(2) The evidence failed to show that the defendant was 
guilty of any actionable negligence which was the proximate . 
cause of the accident in question and the plaintiff's injury. '" 
(3) That the evidence showed that the plaintiff was guilty 
of negligence which was the sole or, at least, a contributing 
cause of the accident in question and the plaintiff's injuries. 
( 4) The Court erred in failing to sustain this defendant's 
motions to strike at the conclusion of the plaintiff's evidence 
and after all of the evidence had been adduced . 
. ( 5) The Court erred in admission and refusal of evidence 
over this defendant's objections and exceptions. 
(6) The case was not properlv submitted to the jury under 
the instructions given by the Court, and the Court erred in 
granting and refusal of the instructions over the defendant's 
objections and exceptions for the reasons stated in the tran-
script of the proceedings at the trial to be filed with 
page 80 ~ the Court. 
(7) The amount of the verdict is so unreasonable 
anrl gToRslv excessive as to impeach its fairness. 
(8) The amount of the verdict is unreasonable ·and grossly 
excessive for the proved injuries sustained by the plaintiff as 
a proximate result of the accident in nuestion and the verdict 
was in part and the most nart based upon i-n<'onsistent and 
contradictory medical evidence produced by the plaintiff; 
10 · Supreme Court of Appeals of Virginia 
further that the said evidence left to speculation and surmise 
the extent of the injuries and damages sustained by the 
plaintiff. 
(9) Upon the refus.al of the Court to instruct the jury to 
disregard the improper statements of the counsel upon argu-
ment .over the objections and exceptions of this defendant. 
(10) The evidence as to injuries and damages was in-
sufficient to sustain the verdict and the verdict as to injuries 
and damages was based upon speculation, conflicting, im~ 
proper and false testimony. 
Wherefore the verdict of the jury should be set a.side and 
judgment entered for the defendant, or, in the alternative, 
a new trial should be granted. · . 
This is to certify that the original of the foregoing motion 
and grounds of the motion was mailed to the Clerk of this 
Court for filing and a copy thereof was mailed to Israel 
Steingold, EsqUire, counsel of record for the plaintiff and M. 
Wallace Moncure, Esquire, counsel of record for RObert C. 
Hatchett, and Travis W. Poole, Esquire, counsel of record 
for Harry Henry Holmes, Jr., and Producers Cooperative 
Exchange, Incorporated, on this 26th day of February, 1959. 
ALLEN REED DIGGS. 
Received and filed Feb. 27, 1959. 
Teste: 
LUTHER LIBBY, JR., Clerk . 
• • 
page 83 ~ 
Israel Steingold, Esq., 
G. Kenneth Miller, Esq., 




May 5, 1959. 
In Re: Lail v. Diggs-Law No. A -2161 
Gentlemen: 
I have concluded that the motion to set aside the verdict 
should be overr:uled and that final judgment should be en-
tered on the verdict. 
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\Vill you please advise whether you will prepare the order 
or whether you desire to have it prepared by the Clerk. 
Yours very truly, 
RLY;e 
page 84 ~ 
• • • • • 
ORDER. 
This day again: came the parties, by their attorneys, and the 
Court having maturely considered of its decision to be 
rendered on the issues raised by the defendant's motion to 
set aside the verdict of the jury, and now being advised 
thereof, doth overrule the same, to which action of the Court 
the defendant, by his attorney, excepted. Therefore, it is 
considered by the Court that the plaintiff recover of the de-
fendant the sum of Thirty Five Thousand ($35,000.00) Dollars 
in accordance with the jury's verdict with interest thereon 
at the rate of six per centum (6%) per annum from the 19th 
day of February, 1959, the date the verdict was rendered, 
as well as her costs in this behalf expended, to all of which 
action of the Court the defendant, by his attorney, objected 
and excepted, upon the grounds stated in said motion and 
as noted in the reporter's transcript. 
And the defendant having indicated his intention to apply 
to the Supreme Court of Appeals of Virginia for a writ of 
error and supersedeas to this judgment, it is ordered that 
execution thereon be suspended for a period of four months 
from this date, and thereafter, if such petition be filed within 
said time, until the Supreme Court of Appeals of Vir,!Z'inia 
shall have acted on said petition, provided the defendant 
or someone for him, within thirtv days from this date. enter 
into a bond in the penalty of Fortv Thousand ($4-0.000.00) 
Dollars with surety to he approved by the Clerk of this Court 
conditioned as provided according to the law relating to sus-
pending and supersedeas bonds. 
Enter May 13, 1959. 
R. L. Y. 
Seen and objected to. 
G. KENNETH MILLER. 
12 Supreme Court of Appeals of Virginia 
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• • • • • 
ASSIGNMENTS OF ERROR. 
The following assignments of error are hereby designated: 
(1} The Court erred in admitting evidence of the costs 
of repair of the Hatchett and Diggs vehicles. 
(2) The Court erred in refusing "defendants Exhibit No. 
1, Rejected." 
(3) The Court erred in overruling the defendants motions 
to strike the plaintiff's evidence at the conclusion 
page 89 ~ of the plaintiff's case, at the conclusion of all of the 
evidence, upon the objections and exceptions to the 
giving of instructions, and on the motion to set aside the 
verdict, which said motions moved to strike the plaintiff's 
evidence on the ground that the evidence· was insufficient to 
sustain a verdict against this defendant. 
( 4) The Court erred in overruling this defendant's motions 
at the conclusion of the plaintiff's case, at the conclusion of all 
.. of the evidence, upon the objections and exceptions to the 
·giving of instructions, and upon the motion to set aside the 
verdict as contrary to the law and the evidence, which said 
motions were to strike the plaintiff's evidence on the ground 
that the evidence showed that the plaintiff was guilty of 
negligence as a matter of law which efficiently contributed to 
cause the injuries and damag·es complained of. 
(5) The Court erred in overruling this defendant's motion 
to strike the plaintiff's evidence as to any ''depression'' 
or injury to the head or nervous system, except the blow to the 
cheek and eve, and to strike any evidence as to anv residual 
damages, as not snnported hv the evidence, as being- specu-
lative and contradictory; whi<'h said motion was renewed at' 
the ·conclusion· :of all .the evidence, upon the giving of in-
structions, and upon motion to set aside the verdict as con-
trarv to the law and evidence and was erroneouslv overruled. 
(6) The Court erred in granting instructions No. 4 and 5. 
(7) The Court erred in refusing Instruction B which would 
have -placed before the jury the question of whether or not 
the plaintiff was guilty of contributory negligence. 
(8) The Court erred in refusing Instructions A, C, D and H. 
(9) The Court ened in refusing- Instruction F which de-
fined the burden of proof upon the plaintiff as to proof of 
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damages and the Court erred in refusing Instruc-
page 90 ~ tion G which would have told the jury that the 
plaintiff must show that any injury or damage 
complained of was a proximate result of the defendants 
negligence. 
(10) The Court erred in refusing Instruction I which 
would have told the jury that they were the sole judges of the 
credibility of the witnesses and the weight of the evidence. 
(11) The Court erred in permitting counsel for the plaintiff 
to argue to the jury upon closing argument that the defendant 
Diggs could have sent the plaintiff to a physician and in per-
mitting counsel for the plaintiff to state upon closing argu-
ment to the jury that some of the instructions did not mean 
what they stated and in failing to instruct the jury to dis-
regard the said statements, and each of them. 
. (12) The Court erred in overruling the defendant Diggs' 
motion to set aside the verdict and enter judgment in his 
favor, or to grant a new trial, on the ground that the verdict 
was contrary to the law and the evi~ence. 
(13) The Court erred in overruling the defendant Diggs' 
motion to set aside the verdict and award a new trial on the 
· ground that the verdict was excessive and was based on in-
consistent, contradictory, inadmissible and speculative testi-
mony. 
• 
page 91 ~ 
• 
ALLEN REED DIGGS 
By G. KENNETH MILLER, 
• 
• 
(MAY, GARRETT, MILLER AND 
NEWMAN), 
Counsel, 
1233 Mutual Building, 
Richmond 19, Virginia . 
• • • 
• • • 
Received and filed Jun 1, 1959. 
Teste: 
LUTHER LIBBY, JR., Clerk . 
• • • • • 
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MRS. SARAH B. HATCHETT, 
called as a witness on behalf of the plaintiff and being first 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. What is your full name and address, Mrs. Hatehett Y 
A. Sarah Bohannon Hatehett, 3010 Rosewood Avenue. 
Q. Are you employed? 
A. Yes, I am. 
Q. Were you employed on June 19, 1957t 
A. Yes. 
Q. June 26, 1957? 
A. Yes, I was. 
·page 3 ~ Q. Where were you employed.? 
A. American Tobacco Company. 
Q. Where were you that afternoon Y Where were you going 
at the time of an accident on Main Street? · 
A. I was going west on Main. 
Q. In whose car were you Y 
A. My husband's, Robert Hatchett. 
Q. Who was driving? 
A. My husband. 
Q. Was there anyone else in the car with you? 
A. Yes ; it was three other ladies. 
Q. Were they friends, or relatives, or riders, or what? 
A. Riders. They rode with us. 
Q. Rode regularly with you? 
A. Yes, they do. 
Q. What was the condition of traffic at that time? 
A. Well, I guess it was just the same aR any afternoon-
not too heavy. 
Q. About what time of day was it? 
A. Well, it was around 3 :20, I imagine. 
1\fr. Miller: Your Honor, I don't want to interrupt roun-
sel but he said he was calling this lady as an adverse witneRs. 
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Sarah B. Hatchett. 
The Court: Yes, sir. Nothing has developed so 
page 4 ~ far. 
· Mr.· Miller: I assume that is subject. to proof, 
of course. 
By Mr. Steingold: 
Q. Was your car the first in line.T 
A. Yes, it was. 
Q. By that I mean, was there much traffic ahead of'·you at 
the time, that was near you T 
A. Now,. I don't remember seeing any traffic in front of 
me, because I was talking. 
Q. You noticed your husband stop suddenly? 
A. No, he didn't stop suddenly. 
Q. Well,. can you tell us why he stopped at the timeT You 
we1·e not looking ahead, you say. 
A. No, but I know it is a red light up at the far corner. 
Q. But this was not up at .the corner? 
A. No. 
Q. It was north; is that right? 
A. Yes, it was. 
0. That is about the middle of the block, isn't it? 
A. Yes, it is . 
. Q. And there was a collision T You were hit in the back? 
A. Yes. 
page 5 ~ Q. At that time, did you observe whether there 
were any cars directly in front of you Y 
A. Yes, it was. 
Q. You sald you didn't see any before T 
A. I was talking and I didn't have my head in front, I 
don't g-uess. · 
Q. Did it lmock your car into any car in front? 
A. No. 
0. ·wen, was your car struck?· 
A. Yes. 
0. How far did it knock your car, if at all T 
A. I really couldn't say. 
Q. Did vou g-et out and look at the damage to your carY 
A. Yes, I did. 
Q. What was the damage to your carY 
A. The trunk; there was a dent in it. 
Q. Mm•h ofa dent? 
A. W Pll, I would Rav not too mu<'h of a dent. 
Q. Did vou havP it fixed T 
A. We haven't had it fixed, no. 
Hi Supreme Court of Appeals of Virginia 
Drema Compton. 
Q. You never have f 
A. No. .. 
Q. Is the car in the neighborhood of the court~ 
A. Yes, it is. 
page 6 r Q. Have you had an estimate of what it will cost 
to fix iU 
A. Yes. 
Mr. Miller: If Your Honor please, I must object to this. 
I think it is immaterial, this guess as to what an estimate will 
be. 
The Court: I think it tends to throw some light on it. I 
will overrule the objection. 
Mr. Miller : Yv e except. 
By Mr. Steingold: 
Q. Have you had au estimate? 
A. Yes. 
Q. 'What would it cost to fix it~ 
A. $50. 
Q. Was the bumper damaged much 1 
A. No. 
• • • • 
page 19 r DHEMA COMPTON, 
• 
called as a witness on behalf· of the plaintiff and 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. You are Mrs. Compton~ 
A. Yes. 
Q. \iVhat is your full name and address~ 
A. Drema Compton, 1523 Floyd Avenue. 
Q. What is your· occupation~ 
A. Cashier for tbe American Tobacco Company. 
Q \iV ere you employed by the American Tobacco Company 
on .Tnne 26, 1957? 
A I was. 
Q. Did you know the plaintiff in this case, Mrs. Lail, who 
sits to our left here f 
A. Yes. 
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Q. How long had you known her at that time? 
A. Not very long. 
Q. What would you say? 
A. Well, I could not give an honest opinion on that, for 
sure. I don't know just how long I had !mown her. You see, 
there are several floors and we work different floors, so I 
could not say. 
Q. How did you happen to know her 1 
page 20 ( A. \V ell, I believe the first I knew of her, I 
worked in the same room with her. 
Q. Did you ride with hed 
A. Yes. 
Q. How long did you ride with her~ 
A. I could not say that, either, because I never kept count 
of it. I don't know. 
Q. A week, month, day, year? 
A. I don't know for sure, but I believe that it was about, 
maybe, three or four months, because I am one of the younger 
g-irls Qlat is employed with American Tobacco Compimy and 
they don't let us stav on day work very long. 
Q. In whose car did you ride? 
A. Allen Digg·s '. 
Q. Is that the 1\fr. Diggs sitting over here by the raiH 
A. Yes, sir. ·· 
Q. Are you related to Mr. Diggs? 
A. No, I am not. 
Q. Are you a personal friend of his? 
A. \Veil, no. 
Q. Now, you say that you are not related to MT. Dig-gs 
nor a special friend of his. How did you happen to be riding 
in his car·~ 
A. \V ell, I was working on the same floor that 
page 21 r he was and a friend of mine asked if I could ride 
with him and. she also told me that he said I 
could. 
Q. \Vhat arrangements did you make to ride with him? 
A. \Vhat do you mean? I just told you. 
The Court: He wants to know if you macle any financial 
arrangements, that you would pay anything. 
A. (Continuing) If I am not mistaken, now, I asked this 
girl-this girl also used to ride with him at the time; I 
think she had moved-
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Mr. Miller: If Your Honor please, I don't mean to inter-
:rupt, but I don't think we ought to give hearsay evidence. 
Mr. Steingold: No. 
The Court: It is just introductory. 
By Mr. Steingold: 
Q. You became a rider through the introduction of this 
other lady who was previously a rider 1 
A. Yes. 
Q. And what financial arrangements, if any, did you have 
with Mr. Diggs? 
A. Well, that ·was what I was trying to get at. 
Q. Yon see, you can't tell what somebody else told you. 
~ ou, will just have to tell us what arrangements you made 
with Mr. Diggs. 
page 22 ~ A. They gave him $1.50 a. week, but I don't think 
he said he charged them; I don't think he said 
anything, but I asked this girl what she paid him and she 
said $1.50. 
Q. How long did you continue to pay this $1.50 per week? 
A. Until I stopped riding with him. 
Q. And the days that you did not work, what was done 
about that? 
A. I can't honestly say. 
Q. Don't you remember what you did with Mr. DiggsT 
A. No. I don't remember whether I didn't pay him for 
that day, or whether I did. There wouldn't be any use of me 
saying if I don't know for sure, because I don't keep up with 
all that stuff. 
Q .. Do you know whether the other ladies paid him also; 
including Mrs. Lail T 
A. Well, I know they did, but I can't say that I saw them 
give it to him. 
Q. Would you say that that was the established rate in his 
car? · 
A. I suppose so, yes. 
Mr. Miller: Your Honor, I am going to ask that that be 
stricken. She has just said she didn't know. 
The Court: Well, she might explain that. 
By the Court: 
page 23 ~ Q: What made vou sav that you under!';toorl iU 
Yon juRt assumed that. or had you talked the 
matter over with them? 
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A. No, I just assumed that because-well, you pay prac-
tically the same to everybody, you know. · 
By Mr. Steingold: 
Q. What do you mean "pay the same to everybody"? 
A. If there had been somebody else that I would have got 
a ride with, I probably would have paid the same thing to 
them. That is the average- · 
Q. Well, what did 1\t[r. Diggs do for this $1.507 
A. Well, he didn't do anything except he picked me up 
every morning and put me off at my house every evening. 
Q. And where did he take you in the meantime? 
A. Well, he took me to work and he brought me from work, 
Q. He picked you up from your home? 
A. Picked me up from in front of my house in the morning, 
took me to American Tobacco Company to work. 
Q. Where is American Tobacco Company? 
A. Well, isn't it Twenty-sixth & Cary? 
Q. Where is your home? 
A. 1523 Floyd A venue. . 
Q. Is that where he picked you up from T 
A. That's right. 
page 24 ~· Q. Do you .know where he picked Mrs. Lail up. 
from? 
A. No, I don't. She was in the car when I got in. 
Q. Where was she usually seated in the car, as far as you 
can remember Y 
A. She sat in the back on the driver's side. . 
Q. You were in the car, r believe, the day of this accident, 
June 26, 1957, on Main Street? 
A. I was. 
Q. Will you tell His Honor and the gentlemen of the jury 
what vou remember about how this happened? 
A. I will. 
0. First, about how fast would you say traffic was moving 
before the accident on Main Street between traffic lights T 
A. They were not moving very fast. 
Q. Do you drive? 
A. I don't drive : so therefore-
0. It would just be a guess, whatever you sa.y? 
A. Yes. 
0 .• Just tell us what happened. 
A. We were f'omin!!' from work and as we went on down 
thP. street this Mr. Diggs and these girls in the back were 
talking about-
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Q. Miss Stairs~ 
A. I don't know who the girl was. 
page 25 ~ Q. Where was she sitting~ · 
A. Who? 
Q. The girl that you were talking about. 
A. I said Mr. Diggs was talking to the girls in the ba{lk 
seat as we went on down the street, just before we hit this 
cement mixer. 
I declare; I never have been in court before in my life. 
Q. I know that you are nervous. 
A. I have forgotten everything, just about, that I know. 
Q. Would you like a drink of water~ That might help you. 
Mr. Miller: I would suggest a recess, Your Honor. 
The Court: All right. We will take a five minute recess. 
(After a recess, the proceedings were resumed.) 
By Mr. Steingold: 
Q. Do you feel a little better now, Mrs. Compton? 
A. Yes, I think I am a little better now. 
Q. Tell us, if you can, so all these gentlemen can hear you, 
how this accident happened. You were in a car 
page 26 r going west on Main Street~ 
A. Yes, we were in this car going down Main 
Street, when suddenly I looked up and saw this cement mixer 
that appeared to me to be stopped for a red light, and I 
didn't call to Mr. Diggs right then because it looked like to 
me it· was far enough away, I thought he would stop, so I 
didn't look around, or anything. I don't know, right that 
minute, whether he was looking back then or not, but when I 
did call to him-looked around and saw him, he was looking 
back, talking to the ladies-
Q. Whom was he talking to? 
A. To the ladies in the back seat. 
Q. Who was sitting behind you~ 
A. Well, directly behind me was Evelyn Ripley-no, Myrtle 
-what is her last name~ 
Q. Stairs. 
A. Yes. Then, next to Myrtle was Evelvn-what is her 
last name~ Is her last name Ripley?-Evelyn. 
Q. Evelyn Ripley? 
A. Uh-lmh : :mel thf'n Mildred Lail directlv behind the 
driver: and also this g-irl right next to me was looking hack 
when I looked around. 
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Q. Which way was the girl looking back? 
A. Like this, over next to the driver, you know, just like 
that (indicating). 
page 27 ~ · Q. Was she looking toward the driver? 
A. She was not looking toward the driver, but 
she was turned toward the driver, around like this. 
Q. He was not talking to her T 
A. No, he was not talking to her. Both of them were talking 
to the people in the back. 
Q. Now, what happened? 
A. So, he didn't hear me, I don't think, the first time; at 
least, he didn't turn around. 
Q. Well, what did you say that he didn't hear? 
A. I said, ''Look out!'' Then I said, real quick again, 
''Look out!'' And then I said it the third time, and the third 
time I did, he turned around and put his foot on the brake, 
but it was too late then; I mean, we were too close; we hit 
the truck. 
Q. What is that T 
A. We hit it. 
Q. Just rolled up against it? 
A. Well, no. It was kind of a bump. I mean, you know, it 
wasn't too much, though; it wasn't too much of a bump, but 
he did hit it and it was stopped. 
Q. What happened to the people in the carT 
A. Well, I didn't sta.y for the ambulance, you know. 
Q. I know, but right then and there, while y.ou were still 
sitting there? 
page 28 ~ A. Right then and there, the first thing I heard 
was Mildred, in the back seat. She said '' Oh, I 
believe I have bit my tongue off," so then this girl in front, 
she said, ''Get out so I can get out.'' I imagine she wanted 
to get sonie air, you know; anyway, she said, ''Get out so 
I can get out,'' so I got out and she got out also, and she 
put her hands right here on her ribs and she said, ''I believe 
I have broke my ri:bs. '' 
Q. Who wR..s that? 
A. Helen Bates. 
Q. Where was she sittin~T 
A. Right next to me in the front. 
Q. You say that was just a little bump? 
A. Well, at least, that is the w~y it sounded, and I was 
braced for it because I saw it. 
Q. And the others were not braced T 
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A. No, they were not; but I hollered to Mr. Diggs. 
Q. What happened to Miss Bates later? 
Mr. Miller: Your Honor, she has related all that. That 
is not the issue here. 
Mr. Steingold: I am trying to :find out how ·much ·of a 
bump it was . 
. Th~ Court: I think it is proper. I overrule the objection. 
She was.the one sitting next to her? ·c' 
page 29 } . A. You see, it kind of throwed her-that is the 
way it looked to me, .looked like she went right 
against the dashboard, and I imagine that is where it hit her 
ribs, right there. 
By Mr. Steingold: 
Q. Did you see what happened to the women in the back, 
as it happened? 
A. No. You see, I didn't stay there. After she said that, 
I got out. · 
Q. My question is, Mrs. Compton, when this accident hap-
pened, did you see what happened to the ladies who were 
sitting in the back seat, as it happened T I don't mean after-
wards. 
A. Well, I saw Mildred and Evelyn hit the side, you know. 
Q. You are saying Mildred; that is Mrs. Lail? 
A. Yes. · 
Q .. What part of her body hit the side? 
A. Well, I couldn't state that, because I don't lrnow. 
Mr. Steingold: I have no further questions. 
page 30} CRORS EXAMINATION. 
By Mr. Miller: 
Q. Mrs. Compton, you say that you rode back and forth 
with Mr. Diggs? 
A. I did. 
Q. And that you were picked up at the house and then you 
all went back out. 
Mr. Dig.~rs lived out in the West End, on beyond you; is 
that right? 
A. That's right. 
Q. You say tl1at when you started to ride with Mr. Diggs 
Allen Reed Diggs v. Mildred Elizabeth Boyd Lail 23 
Drema C01wpto.n .. 
you spoke to someone about riding with Mr. Diggs to . see if 
you could ride with him? 
A. Yes. 
Q. You also said that Mr. Diggs never told you; that he 
charged anything, or anything like that 1 
A. No. I took it-
Mr. Steingold: I object to counsel's interrupting the wit-
ness. 
The Court: Give her a chance to answer a little better, not 
too fast. 
By Mr. Miller: 
Q. Go ahead, Mrs. Compton. Was there something you 
wan ted to say~ 
A. I asked her. 
page 31 ~ Q. You asked her? 
A. Yes. 
Q. And Mr. Diggs never told you he was going to charge 
you anything for going back and forth~ 
A. No, he didn't-if he did, I didn't hear it. 
Q. And you rorle in the car back.and forth and he was nice 
enough to pi<'k you up and you just contributed something 
to the expense; is that what it was 1 
A. That's right, because you have to give everybody some-
thing, you know. 
Q. I mean, you certainly felt socially obligated, if you rode 
with ~om cone, to at least make a contribution 1 
A. Tl1at's right. 
Q. H c n<>ver did send you a bill for transportation and 
~rou TI(lV(ll' had any agreement witb anybody to charge any-
thing? · 
A. That's rig·ht. 
Q. Now, you say that traffic was moving slowly along the 
street: you Raid, T think, about 1:> miles an hour: is that 
correct? 
A. Well, you see, I don't drive and that was just a guess. 
Q. But it waR going slow? 
A. Yes, goin.!l.' very slow; T know that. 
Q. You say that it appeared to you that the 
page 32 r cement mixer, or tllP. vehicle in front of you, had 
stopped? · 
A. That is one thing· I am almost positive of. 
Q. Did you see any signal or anything from the truck to 
indicate it was stopped? · 
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A. No, I ·did not. 
Q. Did you see any lights or anything~ 
A. No, I did not. 
Q. Well, what was it~ The decreasing distance that you 
noticed-is that what you are· telling about? 
A. What do you mean~ 
Q. Let me go back just a. bit. You say that the traffic was 
rather heavy that evening when you were coming along~ 
A. Well, it usually is. 
Q. Most of the tobacco workers are getting off and coming 
west on Main Street and they all get out there about the same 
time? 
A. Yes. 
Q. Were you all in line with this vehicle in front of you~ 
A. Yes, ·we were. You are talking about the cement mixer, 
aren't you~ · · 
Q. Yes. 
Mr. Moncure: Let me get my vehicle straight. 
page 33 ~ It is a lime spreader. - · 
The Witness: Oh, is that what it is? 
By Mr. Miller: 
Q. I wanted to get that straight, Mrs. Compton. 
A. Well, I didn't know. I thought that was what it was. 
Q. How far were you behind it when you were going along 
Main Street? 
A. You mean when I first saw it? I'll tell you, I have no 
sense of distance. I would rather not say about that, because 
I can see something and it looks farther away to me than it 
does to someone else. I got a. driving permit and I could not 
take my examination on account of that, and I would rather 
not say about that, because I have got no sense of distance. 
I mean, I might get right up on it and it would look farther 
away to me, you know, than it would to you or someone else. 
Q. All you ran say is that the truck was up there in front? 
A. Yes. 
Q. And it had been going west on Main, I presume~ 
A. Yes. 
Q. Now, you say that you were sitting next to the door on 
the right-hand side? 
A. That's right. 
Q. Mrs. Bates was on your left and Mr. Diggs 
page 34 r was driving~ 
A. Yes. 
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Q. And Mrs. Lail was right behind Mr. Diggs; is that cor-
rect? 
A. That's right. 
Q. Now, that we know. And there were two other girls in 
the back, Mrs. Ripley and Mrs. Stairs? 
A. Yes. 
· Q. Was Mrs. Stairs leaning forward on her seat, or any-
thing, at the time? 
A. That is Myrtle? 
Q. Yes. 
A. No. I think she was sitting back. 
Q. You say that Mrs. Bates had her head turned back to the 
left side and she was talking to the girls in the rear seat? 
A. Uh-huh. 
Q. And she was looking back toward the corner where Mrs. 
Lail was-Mildred, I believe you call her; is that correct? 
A. Well, yes; uh-huh. 
Q. And Mr. Diggs, according to what you say, was engaged 
in a conversation with Mrs. Bates and these girls; is that 
correct? 
A. Yes. 
page 35 ~ Q. And was that conversation at that time with 
Mrs. LaiH She was the one that Mr. Diggs and 
Mrs. Bates were then talking to? 
A. Well, in fact, I thought they were talking to Myrtle. 
Q. You say, though, that Myrtle was back behind you Y 
A. Yes. 
Q. And you say Mrs. Bates was turned back this way (in-
dicating)? 
A. Yes, she was. 
Q. So they were turned back toward Mrs. Lail; is that 
correct? 
A. Uh-huh. 
Q. And they were engaged in a conversation at that point? 
A. Well, just say they all were talking. I know that, but to 
whom the individual \vas talking, or talked to, I can't say. 
Q. I see. In other words, Mrs. Lail and Mrs. Stairs and, 
Mrs. Bates and Mr. Diggs were all talking in this general 
conversation? 
A. Yes. 
Q. And you say that Mr. Dig-gs looked around to his right? 
Is that what you say-in that conversation? 
page 36 ~ A. Uh-huh. 
Q. Did that go on for some period of time? 
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A. Now, I don't know, because when I looked, as I say, 1 
don't have no sense of .distance, and when I looked around it 
appeared to me-you 'know, you forget those things by being 
like that-so it appeared to _me we were a right good ways 
from it, so I didn't say anything, didn't even say, "Look 
out,'' but I just kept looking. Then, when I thought we were 
getting too close, I looked over there and he was looking 
back, talking-no, I can't say he was doing anything~he 
was looking back and they were talking. When I looked 
around and said, "Look out!" And then I said, "Look out!" 
again, and. ''Look out.'' the third time, and he turned around 
the third time and put his foot on the brake. 
Q. Now, you: say that as soon as the impact occurred, I 
believe, that it was Mrs. Lail-you refer to her as Mildred-
who said, ''I believe I have bit my tongue off'' 1 · · 
A. Yes. . 
Q. Did all of you then get out of the automobile¥ 
A. No. The girls in the back were still in the back when I 
left, except for Myrtle, you know. She was with me. 
Q. That is Mrs.-
A. The one that was directly behind me. 
Q. And the two of you got out? 
page 37 ~ A. We got out, and also Helen Bates, that was 
right next to me in front. 
Q. In addition to saying that she felt like she had bit her 
tongue off, did Mrs. Lail say anything else to him 7 
A. Not while I was there. 
Q. Did you talk with her any further then 7 
A. No. . 
Q. But you could hear her right there' 
A. Yes. 
Q. Was she trying to work her tongue, or anything? 
A. No. The girl right next to her said, "Let me see," 
and I g-ot on out then, because I had gotten real nervous. 
A. You and Mrs. Stairs then c.aught the bus and went on 
home¥ 
A. We did. 
Mr. Miller: No further questions. 
By Mr. Poole: 
· Q. Mrs. Compton, as I understand it, you all were in the 
car, travelinQ' WP.Fit on Main StreetT 
A. That's right. 
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Q. At what you think to be about 15 miles an hour-you 
don't know for certain, but about that speed? 
page 38 ~ A. Yes.-
Q. And there was this cement mixer, or lime 
spreader that you saw up ahead of you; is that right? 
A. That's right. 
Q. Did you see any traffic ahead of that? 
A. No. 
Q. That is, either before or after the accident? Did you 
see any traffic ahead of the truck either before or after the 
accident? 
A. Well, no, I didn't, but I would have if I had looked, 
but I judt didn't look. 
Q. Now, as you were riding along, you say, the others 
were talking in the car? 
A. Yes. 
Q. Were you talking, too, Mrs. Compton? 
A. No, I was not .. 
Q. Where were you looking? 
A. I was looking ahead. 
Q. 'Vhere was Mr. Diggs looking? 
A. In the back. 
Q. He was looking in the back? • 
A. When I looked over at him, he was loolring in the back. 
Q. Can you kind of demonstrate to the jury how he was 
sitting? He would have his lumds on tl1e wl1eel, 
page 39 ~ wouldn't he? ' 
A. Yes, he had his hands on the wheel. 
Q. Can you sort of demonstrate to us how he was doin~? 
A. I don't know, but I will trv. He was inst like this. and 
talking. I would say be was in that poAition (inrlicating). 
Mr. Steingold: If Your Honor please, may th<' record r.;how 
that the witness turned her head to the ria-ht and show<>d that 
Mr. Dig-g-s was looking- over his ria-ht shoulcler tmd taJking? 
The Court: I think that is a fair statement.. 
By Mr. Poole: 
'Q. At that time you were looking ahead. You sav tl1at 
you are not a good judge of distance; is that correct, Mrs. 
Compton? 
A. I am not, and I would rather not say just how far it 
was. 
Q. Can you pick out anv obied in thir;: room or anvwhere 
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around and say the truck was that far from you when you 
first saw it? 
A. You see, I would rather not do that, because I don't have 
no sense of distance, because that over there probably looks 
a lot farther away to me than it does to you or anyone else, 
if their eyesight is normal. 
page 40 ~ Q. Well, if you can't do it, Mrs. Compton, that 
is perfectly all right. I was just asking to see if 
you could. 
A. Well, I would rather not do it. 
Q. Now, did Mr. Diggs continue to hold his head back all 
the time he was driving? 
A. I could not state that honestly, because I was not looking 
at him all the time. 
Q. You said ''Look out!'' once-right T 
A. That's right .. 
Q. How long after that did you say ''Look out!'' again T 
A. It was a very little while. 
Q. And then, how long after that did you say, "Look out!" 
again? 
A. In a very short while again. 
Q. The first time, you just said, ''Look out!" in a normal 
voice? • 
A. That's right. The next time I raised it a little and the 
next time I yelled. 
Q. Yon yelled at him? 
A. That's .right. 
Q. And it was really at that time that he turned around 
and put his foot on the brakes? 
A. That's right. Whether he heard me or not, 
page 41 ~ I don't know. 
Q. And when he turned around he was too close 
to ston? 
A. He was too ~lose without hitting, yes. 
Q .. Do you know how close he was ·when he adually turned 
his head around and put his foot on the brakes? 
A. Well. it looked to me like it was just like this-I mean, 
just like that, rig-ht then. I don't lmow whether I could give 
a true statement on that, from my eyes, but that is the way 
it looked to me. · · · 
Q. But the truck, or the cement mixer, or lime spreader 
was stopped at the time you saw it? 
A. As I said before, I feel like I could give an honest 
opinion to that, that it was stopped. 
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Q. And you did not see any traffic ahead of you; is that 
right¥ 
A. No, sir. 
Mr. Poole: No further questions. 
By Mr. Moncure : 
Q. You were never conscious of following this cement 
mixer, as you call it? 
A. No. 
Q. And when you first saw it, it was stopped, and it was 
so far in regard to distance that you did not feel uneasy about 
it¥ 
page 42 ~ A. Yes, sir. 
Q. So there was an interval of time before you 
said, ''Look out!''¥ 
A. Yes. I guess he was looking. In fact, I didn't look to 
see where he was talking and, in fact, when I looked at him 
and yelled, he was not talking himself, he was listening. 
Q. What I am driving at, he was far enough away that you 
did not feel there was any need to call his attention to it? 
A. That's right. 
Q. And when you saw it and you said, "Look out!" and 
raised the inflection of your voice, you were getting closer 
all the time? 
A. That's right. 
Q. So, regardless of what the distance was. there was time 
enough for you to consider the matter and give three warn-
ings? 
A. Yes. 
Mr. Moncure: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. S teingold : 
Q. When Mr. Miller was questioning you, he .asked you 
whom Mr. Diggs was talking' to-which he had a 
page 43 ~ 1·i~ht to do-and he led you bv saving he was 
talking to everybody in the back. What did you 
mean when you said, "I thought he was talking to Myrtle"? 
A. Because it seemed like to me that his eves-I mean, I 
can't be sure about that, but it just looked like he was looking 
at her, because he would have to turn around a good deal more 
to talk to Mildred. 
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Q. Where did you get. the idea he was not talking to 
Mildred? · 
A.. In other words, they all were talking and I could not 
honestly say which one he was talking to in particular; I 
could not say that he was talking direct to Myrtle or-
Q. All we want is the truth. We just want you to confine 
yourself to what you saw. Whom did you see him talking 
to~ All we want is the truth. 
A. Well, I don't know what your name is, but I didn't see 
him talking to anyone. I didn't see his mouth move to talk 
to anyone. I just saw him looking and they were talking, 
he seemed to be listening. I can't say that he said anything. 
Q. He wasn't talking to all of them? 
A. He was just looking, to my knowledge. 
He probably, you know, said something; I don't know, 
though; I don't remember of him saying anything. 
page 44 ~ Q. And he was looki·ng toward Mrytle? 
A. Yes. 
Q. And she was sitting directly behind you? 
A. Yes 
Q. And that would be on the right-hand side of the back 
seat? 
A. Uh-huh~ 
Q. Closest to the sidewalk T 
A. Uh-huh. 
Q. Going west on Main Street? 
A. Yes. 
Mr. Steingold: No further questions. 
RE-CROSS EXAMINATION. 
By Mr. Miller: 
Q. Yon said in speaking to Mr. Steingold-
The Court: This is not anything new, Gentlemen. There 
is nothing new that has developed here .. 
Mr. Miller: May I ask-
The Court: State your question. Let us see. 
By Mr. Miller: 
Q. You .said something about the vehicle was stopped for 
the lights. 
page 45 ~ The Court: That was brought out in the direct 
examination, wasn't it? · 
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Drema Compton. 
Mr. Miller : No, sir, I don't believe so, Judge. I would 
like to a.sk a question or two. 
Mr. Steingold: Mr. Miller brought that out himself on 
cross. 
Mr. Miller: Your Honor, I can call the witness back 
later. 
The Court: No, we have been over it once. Does anybody 
object to it~ If not, we will go ahead. 
By Mr. Miller: 
Q. Mrs. Compton, you say that you were stopped for the 
lights. You mean that the vehicle was stopped but the lights 
were way down at the far block~ 
A. I never paid any attention where the lights was. I 
was almost positive that the cement mixer, or lime spreader, 
or whatever it was, was stopped. 
Q. You assumed 'it was stopped~ 
A. It looked like it ·was stopped. 
Q. You say you were not saying- anything and you had time 
enough to speak three times. Everyone in your car was 
talking? 
A. Mr. Diggs' head was turned so that I could 
page 46 ~ see it. 
Q. And the people in the back of the car could 
see it, too? 
A. I would think so. 
Q. It was perfectly apparent to everybody there that he was 
looking to the rear, as far as you were concerned? 
A. That's right. 
Q. And there was time enough for you to say, "Look out'" 
and so forth? 
A. That's right. Of course, that wag awful close together. 
Mr. Miller: Thank you. 
The Court: Gentlemen, will you need this witness any 
further? 
Mr. Steingold: I just wonder if we can get her to identify 
a picture. 
Mr. Moncure: I will admit every picture you took of my 
truck. 
The Court: T just want to find out if we .can excuse the 
·witnesR. 
Mr. PoolP: As far as we are concerned. 
Mr. Miller: No ohiec.tion. 
The Court: 1\fr. Moncure? 
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Mr. Moncure : No, sir. . 
The Court: You can go home if you like. 
page 47 ~ The Witness: All right, thank you. 
Mr. Poole: Thank you for coming. 
Mr. Steingold: Before she leaves, can we have the record 
show that she said when Mr. Diggs threw on his brakes and 
the truck was so-far, she held her hands and her hands were 
about twelve or fourteen inches apart~· 
Mr. Miller: She said she could not really judge those 
distances, Judge. 
The Court: Well, I think we can let the record show that 
the witness held her ·hands about twelve or fourteen inches 
apart when she made the indication. 
You are excused, if you would like to go. 
GEORGE J. ANDERSON, 
called as a witness on behalf of the plaintiff, being first duly 
sworn, testified as follows: 
DIR.ECT EXAMINATION. 
By Mt. Steingold: 
Q. What is your full name~ 
A; George J. Anderson. 
Q. Address and occupation? 
page 48 ~ A. 2310 Royal A venue, police officer, City of 
Richmond. 
Q. Your full name? 
A. George Julius Anderson. 
Q. Were you employed by the Police Department of the 
City of Richmond on June 26, 1957? 
A. Yes, sir, I was. 
Q. In what capacity? 
A. As traffic officer. 
Q. Were you called upon to investigate an accident near the 
C. & 0. Station on Main Street that afternoon? 
A. Yes, I was . 
. Q. The accident I refer to was the one in which Mr. Dig,gs' 
car was in collision with a truck owned by the Producers 
Cooperative Exchange? 
A. Yes, sir. 
Q. Can vou identify this photograph? 
A. Yes, I can. 
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George J. Anderson. 
Mr. Steingold: If Your Honor please, I would like to in-
troduce this as Anderson Exhibit 1. 
The Court: I will mark it Plaintiff's Exhibit No. 1. 
(The photograph referred to was filed in evidence and 
marked Plaintiff's Exhibit No. 1.) 
page 49 ~ Q. Now, do you mind stepping down here to the 
table and telling His Honor and the jury, first, 
what this photograph shows? 
A. This is a picture of Main Street headed in im east 
direction from Fifteenth and Main, headed east. · 
Q. Now, where did you find the vehicles which were in the 
collision~ 
A. This picture here does not show the exact location so 
I can explain where the cars "\vere hit. In other words, this is 
headed east and the accident happened with the cars headed 
west. '·•'·· 
Q. Can you point out from this photogTaph about at what 
point down that street-just put a little X-where you recall 
that orcurred Y 
A. Approximately 1·ight here. 
Q. \¥here would that he with reference to the C. & 0. 
Station~ 
A. That iR approximatrlv 1 0!1 feet west of Seventeenth 
Street. east Seventeenth ancl Main. 
0. A lmnc1recl feet 'rest of Sevente<>nth Street! 
A. Yes, sir. 
Q. \iV ell, how far east of Fifteenth Street would that hP ?· 
A. \iVell, offhand. I ronld not tell yon exactly, but apnroxi-
matrlv I wonld Rav 200 or 350 feet. That is a 
pag·0 50 r rough. P'lieSR. . 
Q. That is east of Fifteenth Street? 
A. Yes, sir. 
Q. Are there any intervening streets betwc<:>n Sevf'nte<>nth 
and Fifteenth? 
A. No, sir. 
Q. Does this little short Seventeenth Street-are yon 
familiar with that? 
A. Well, there is two Seventeenth Streets. There is one· 
that goes in-there is one-wav going north and then there is 
one-way coming south. This here is 100 feet west' of Seven-
teenth Street going south. 
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Q. How many lines of traffic are there on Main Street in 
that location? ' 
A. Well, at the time of the accident it was four lanes of 
traffic ; I mean, there was two lanes of traffic; now it is three 
lanes of traffic. 
By the Court: 
Q. In one direction, or both directions? 
A. There was two lanes of traffic at the time ·the accident ·· 
happened, with one lane going west and one going east. 
Q. With parking on either side 7 
A. Yes. ·There is a certain area in there that is prohibited 
parking from four to six. 
page 51 ~ By Mr. Steingold: . 
Q. Can you tell us in which lane this accident 
occurred, from what you saw? 
A. It happened in the lane that was headed west, in the 
west lane. 
Q. Which cars had come into collision 7 
A. How is that? 
· Q. Which vehicles had come into collision? 
A. No. 1 and 2 had stopped and No. 3 had proceeded into 
the rear of No. 2, which 2 ·had run into the rear of No. 1. 
Mr. Miller: I will have to move that the question and 
answer .be stricken, because the officer was not there. He 
has to lay the proper foundation for the question. 
The Court: It is a conclusion. Do you object to it on 
that ground 7 
Mr. Miller: Yes, sir. 
The Court: I sustain the objection. 
By Mr. Steingold: 
Q. Did you see any vehicles at the scene of what appeared 
to be a collision 7 · · 
A. Yes, sir, I did. 
Q. What vehicles did you see? 
A. Well, there was the No; 1 vehicle. I don't 
page 52 ~ know exactly- . 
· Q. What was that? 
A. It was an automobile; I can't remember the name of 
it, or the make of it, or anything-. 
Q. Who was the operator of iU 
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A. Mr. Hatchett. 
Q. You call that No. 1? 
A. Yes, sir. 
Q. Who was the next? 
A. No. 2 was Mr. Holmes, the operator of the truck-the 
spreader, or lime spreader. 
Q. Let's look at these photographs and see if you can 
identify them. 
A. This here is the lime spreader. 
Q. Is that a view of the same thing? 
A. Yes, sir. ·This is a later view. 
Mr. Steingold: Let us introduce these· as plaintiff's Ex-
hibits 2 and 3 and then we will have you explain each one of 
them. 
(The photographs referred to were filed in evidence and 
marked Plaintiff's Exhibits Nos. 2 and 3, respectively.) 
Q. Will you step up here, please? I refer now to Plaintiff's 
Exhibit 2. Will you tell the gentlemen what you 
page 53 ~ found when you got there? 
A. This is the -rear of the No. 2 vehicle, which 
is. the lime spreader. When T arrived at the scene, the rear 
of this vehicle had been damaged; the rotor in the back that 
spreads the lime had been damaged. 
Q. Was there any debris around? 
A. There was no debris that I could see on the street at 
the time. 
Q. Now, let us see No.3. What does that represent? 
A. This is a side view of the same vehicle here, only gives 
you a side view of it-the same thing, the lime spreader. 
Q. Was any part of that vehicle damaged? 
A. The front grill, I believe, was damaged. 
Q. Did you estimate the damages~ 
A. Well, at the time I estimated-
Yr. Miller: I think that is entirely too speculative, Your 
Honor. If the officer has got a picture, it would speak for 
itself. 
The Court: That is the same proposition, Mr. Miller, that 
has been ruled on. I overrule the objection. 
Mr. Miller : We except. 
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By Mr. Steingold: 
Q. Have you had any experience in estimating 
page 54 }- the damage to damaged vehicles 1 
A. No, I have not. 
Q. What does this No. 4 show~ 
A. This is more or less an angle picture of the same ve-
hicle. 
Q. What was the condition of Mr. Diggs' car¥ 
A. The front of his car~ Did you say the front of his car? 
Q. No, I just said his car. 
A. The car, the condition of it-the damage~ 
Q. Yes. 
A. The front of his car had been damaged, the full front. 
The bumper and the grill had been damaged. 
Q. How badly was the grill damaged~ Can you describe 
it¥ 
A. \V ell, it had been smaslwd. That is about the best I can 
explain it. 
Q. Can you tell us how badly the grill of the truck ·was 
damaged? 
A. Well, as far as I can recall, it wasn't damaged too mucl1. 
It was probably bent. 
Q. Are you talking about the grill now~ 
A. There is a protection bar thm·e in front of the trnck. 
Q. \Vhat happened to the bars~ 
page 55 r A. They were bent, as far as I can recall. 
Q. How ahout the grill of the truck and the 
radiatod 
A. I don't recall. 
Q. Did you talk to Mr. Diggs at the scene of the accident? 
A. Yes, sir, I did. 
Q. Did he describe the way it l1appened to you? 
A. YeR. 
Q. Will you tell His Honor and the members of tlw jury 
what he told vou? 
A. I asked i1im what happened and he stated to me tlwt l1e 
didn't see the truck when it stopped. 
Q. What was the condition of the people in the car when 
you g-ot there f 
A. They seemed to be upset. That was the most that I 
eo11ld. see-shaken up. 
Q. Did they have their injuries attended to in any way, or 
waR it necessary? 
A. I believe 'that they were taken to the hospital, and I 
later on went to the hospital and got a report. 
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Q. Were you there when the ambulance arrived? 
A. I don't recall exactly right now, because I was by my-
self and I was trying to get the traffic straight at the same 
time, and whether the ambulance come while I was there or 
not, I don't recall. · 
page 56 ~ Q. Did you talk to the driver of the truck? 
A. Yes, I did. 
Q. What did he tell you had happened? 
A. He said he was stopped in the traffic. 
, Q. Did he tell you how long he had stopped? 
A. No, sir. 
Q. Or whether he had given a signal? 
A. No, sir. 
Q. How about Mr. HatchetH What did he say?· 
A. He said he was stopped in the traffic. 
Q. Did he tell you about any signal? 
A. No, sir. 
Q. Did you ask him 1 
A. No, sir. 
Q. Either one of them? 
A. No, sir. 
Q. What was the condition of Mrs. Lail, here, do you recall 
that? 
A. I don't recall seeing her at the time. , 
Q. Do you recall seeing- any of the women~ 
A. There was quite a few women in the car, and the ones 
that was injured, I took their names dovm, and the ones 
that vvere not, I didn't take an~r names down. 
Q. What nflmes din you take rlown? 
A. I took down Mrs. Compton and 1\frs. Lail. 
pag-e 57 ~ Q·. Did Mrs. Compton claim to have been in-
:iured'l 
A. Yes. I believe it was Compton; I believe, now, pretty 
sure. 
Q. Do you have your records with you T 
A. No, sir. 
Q. You are just speaking from inemory? 
A. Yes, sir. 
Q. What is the speed limit there? 
A. Twenty-five. 
Q. Did 1\fr. Diggs tell you how fast he was going before the· 
collision occurred? 
A. No, sir. He said he was following along in traffic. 
There was right heavy traffic. The tobacco factories had just 
let out, I believe, or just got off from work. 
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Ev·elyn Ripley. 
Q. Did he say why he didn't see the truck Y 
A. He stated he turned his head. 
Mr. Steingold: No further questions. 
CROSS EXAMINATION. 
By Mr. Miller: 
Q. As far as the people that. were taken to the hospital, 
you say you don't know-you don't have those names? 
A. I understand the people that were injured 
page 58 ~ were Mrs. Compton and Mrs. Lail. · 
Q. But of your own knowledge you don't know 
about that at. all? 
A. You mean specifically who was taken to the hospital? 
Q. Yes, sir, and who was hurt, or if anybody was hurt,)>r 
exactly what? 
A. I knew there were two people hurt, yes. I had their 
names, but as far as talking to them, I don't recall talking 
to them. 
Q. You didn't have anything to do with their going to the 
hospital? 
A. No, I did not. .., 
• • • • • 
page 59 r MRS. EVET..J YN RIPLEY, 
called as a witness on behalf of the plaintiff and 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. What is your full name, address, and occupation? 
A. Evelyn Ripley, packer, American Tobacco Company. 
Q. What was that? 
The Court: She is a packer at the American Tobacco 
Company. 
By Mr. Steingold: 
Q. Will you speak londly enough for theRe gentlemen back 
here to hear you, Mrs. Ripley. 
On the afternoon of .June 26, 1957. were von a passen2;er 
in an automobile on Main Street in Richmond, that was in an 
accident? 
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A. Yes, sir. 
Q. How did you happen to be in the car 1 
A. I was riding home from work . 
• • • 
page 63 ~ 
• • • • 
By Mr. Steingold: 
• 
Q. And what happened to her as a result of that? 
A. Well, she started crying. · 
Q. Just crying? 
A. Yes. Tears ran out of her eyes and there 
page 64 ~ was a little blood blister-the skin wasn't broke, 
but there was a little blood blister that came out on 
her eYelash-on her evelid-a little blood blister. 
Q. "'Yhat did you do for her, if anything1 
A. She had her hands up to her face like thnt and she 
thought she was bleeding. She said something about blood, 
that she was bleeding, and I tried to tell her she wasn't 
bleeding. 
Q. What did you do? 
A. Well, I was scared. I pnshed 1H•r hand Clown from her 
eye, because I thought it had hit it. She was holding it. Rnd 
I got her hand down and held it and I tried to convince her 
that she wasn't bleeding. 
Q. How long did she continue crying like that? 
A. Oh, I can't tell you. 
Q. Did an ambulance come to the scene of the accident 1 
A. Yes. 
Q. Was she still crying when the ambulance arrived? 
A. Tears were still running out of her eyes; she was not 
sobbin!:!.' and crying. 
Q. She was not sobbing then? 
A. No. 
Q. Never sobbPd? 
A. No. 
page 65 ~ Q. .T ust crying? 
A. That's right. 
Q. You didn't go to the hospital with her? 
A.. No. 
0. Did you see her in tlie hospital? 
A. Yes. I went to see her: it was several davs la.ter, be-
c::~use T was on v::~cation: I had gone to West Virsrinia, and 
"rhen I came back I found out she was in the hospital. 
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Q. How long after the accident was it that you went to the 
hospital to see her? 
A. I can't tell you that. It was the week of the Fourth 
of July. It was sometime in there, because we were off 011 
vacation. 
Q. What was the condition of her face at that timeT Do 
you remember T 
A. It was a little dark in the room because the shades were 
pulled down. There was a trace-you could see it was a littl 
bit blue, just a little. 
Mr. Steingold : That is all. No further questions. 
CROSS EXAMINATION. 
By Mr. Miller: 
Q. If I understand it, you were in the back seat, were you, 
Mrs. Ripley? 
page 66 ~ A. Yes. 
Q. Were you in the middle, or were you next. 
to the opposite side from Mrs. Lail T 
A. I was in the middle on her right. 
Q. Was there a conversation going on T 
A. Yes. 
Q. General talk T 
Mr. Steingold: If Your Honor please, that was the reason 
that I withdrew my question-that she misunderstood. 
The Court: H~ has a right to examine her. He may be 
bound by it, but that is something else. 
Mr. Steingold: I object to his leading. He is making her 
his own witness now. 
Bv Mr. Miller: 
··Q. Now, you were sitting right by her right, you say? 
A. Yes. 
Q. Was she seated squarely in her seat T 
A. No, she was sideways. 
Q. Was she forward on the seat? 
A. Yes, leaning over. 
Q. Was Mr. Diggs right in front of her? 
A. Yes. 
page 67 ~ Q. She could, of course, see him there, too, 
couldn't she? There wasn't anything to prevent 
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her from seeing Mr. Diggs, was there? 
A. She could not see him, the way she was turned, because 
she was looking at us. 
Q. Was she talking to you? 
A. I don't know who was doing the talking. 
Q. You say she looked at you. Had she been sitting in that 
position some time, or had she just moved up there? 
A. I do not know. 
Q. Had she just turned toward you when the impact oc-
cured? 
A. I do not know. 
Q. Do you know whether or not, a moment before the acci-
dent occurred, she was looking forward? 
A. No. 
Q. So that, really, you do know that there was a conversa-
tion going on? 
A. Yes, sir. 
Q. And she was forward on her seat and, the second you 
realized that the impact had occurred, she looked toward you ; 
is that what you are saying? 
A. I was saying that she was turned facing us when it 
happened. 
Q. Would you tell me this: Do you mean she 
page 68 ~ was seated like this, with the fore-part of her body 
turned toward the front of the seat and sideways-
is that what you are saying? 
A. No. This is the front seat and she was turned, looking 
back this way. 
Q. I see. Now, at the time the accident occurred, you say 
you were in the middle of the car? 
A. Yes. 
Q. And you say that she bumped her face against the back 
seat of the car; is that correct? 
A. Yes. 
Q. And at that time, you say, she was crying; you said she 
did not sob, but tears ran out of this eye, or both of them? 
A. They ran out of l)oth of them. She was sobbing, but she 
wasn't sobbing out loud. 
Q. She was perfectly conscious, and everything, was she? 
A. Yes. 
Q. And you talked to her during that period? 
A. Y(ls. 
• • • • • 
42 Supreme Court of Appeals of Virginia 
page 71 } RAYMOND L. UPHAM, 
called as a witness in behalf of the plaintiff and 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Steingold : 
Q. What is your full name, address, and occupation? 
A. Raymond L. Upham, Route 1, Sandston; employment, 
American Tobacco Company, supervisor of factory clerks 
and employment. 
Q. Do you have the record with you which will show the 
time that Mrs. Lail was employed by the American Tobacco 
Company, and her employment record 7 
A. Part of my employment record is in the custody of the 
Court. It was subpoenaed by the defendant. If I could have 
part of that-it was attached to the medical record. 
The Court: If you can identify it. Do you see it here 7 
The Witness: Possibly this one. Here it is. These are 
medical records. Of course, this doesn't have anything to 
do with the medical. 
Mr. Miller: May we see that before he starts testifying? 
The Court: Let Mr. Miller look over it, if you don't mind. 
page 72 ~ (A paper was banded counsel.) 
By Mr. Steingold: 
Q. Mr. Upham, I believe that employment record that you 
now have was subpoenaed to Court some days ago by the 
defendants 7 
Mr. Miller: Your Honor, I think he is going too far. 
The Court: . It doesn't make any difference who got it 
here-it is here. 
Mr. Steingold: I don't want any question about the rec-
ords-
The Court: It doesn't make any difference how it got 
here-it is here. We want to find out what it is, though. 
The Witness: Now, what do you want to know? 
By Mr. Steingold: 
Q. First, are you familiar with those records as far as 
your employment records 1 
A. Yes, sir. 
Q. And what records do you have in your hands?. 
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A. I have the employment record. 
Q .. Will you tell us when Mrs. Lail first came to work for 
the American Toba.cco Company1 
A. She first came to work on June 30, 1930. 
page 73 ~ Q. How long did she work at that time~ 
A. She worked until September 8, 1930. 
Q. Did she come back again~ 
A. Then she came back, reemployed, on August 11, 1931. 
Q. How long did she work at that time~ 
A. She worked until April 19, 1932. 
Q. When did she come back to work? 
A. She came back to work on September 5, 1933, until 
September 7, 1933. That was just two days. 
Q. And from then~ 
A. Then she was reemployed on July 22, 1937, and she 
has been continuously employed since that date. 
Q. When was the last time she worked prior to June 26, 
1957~ 
A. She worked on June 26, 1957. 
Q. Has she worked since~ 
A. Yes, sir. 
Q. When~ 
A. She worked on August 19, August 20, August 21, August 
22, and August 23, 1957. 
Q. Has she worked with the American Tobacco Company 
since that time~ 
A. No, sir. 
Q. Now, do your records .show what her weekly 
page 7 4 ~ earnings were in 1937? 
A. I have the yearly earnings. 
Q. All right, sir. 
A. $396.32. 
Q. All right. 1938. 
Mr. Miller: Your Honor, I must object. I see no relevancy 
whatsoever in her earnings back twenty years ago. I think 
the only important thing is her earnings in 1957, if that is 
the point. 
The Court: Well, I don't know. Nobody knows what is 
g.oing to happen to salaries, prices, and so forth, in twenty 
years. I think you had better prove what her wages were at 
the time of her injury, and then you can prove whether or 
not in recent years she has had any increases. 
Mr; Steingold: All right, sir. 
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By Mr. Steingold: 
Q. Let's come to 1950-
Mr. Miller: Your Honor, that is not the Court's ruling. 
The Court: Well, that was eight years ago ·and things 
have changed. 
By the Court : 
Q. What was her rate of pay at the time she had to stop 
work on account of this injury 1 
page 75 r A. 19571 
Q. Yes, in June, '57. ·what was iU 
A. The earnings, or rate of pay, shows an hourly rated 
employee and her rate of pay was $1.35 per hour. 
Q. How many hours per week were they allowed to work? 
A. Forty. 
Q. Forty? 
A. That is right, and they have been working forty. 
By Mr. Steingold: 
Q. 'i\7hat was her rate of pay in 1956? 
A. From January 1, 1956, until November 5, 1956, her rate 
of pay was $1.68. Then, on November 5, 1956, she received 
a general increase to $1.75 per hour. 
Q. How about the year before, 1955? 
A. From January 1, 1955, until November 28, 1955, the 
rate of pay was $1.62 per hour. Then, on November 28, 1955, 
she received an increase to $1.68, which prevailed until the 
other raise. 
Q. Until November 5, 1956? 
A. That is right. 
Q. Now, in 1954? , 
A. From January 1954, up until September 27, 1954. her 
rate of pay was $1.57 per hour. Effective September 27, 1954, 
she was increased to $1.62 per hour. 
page 76 r Mr. St.eing~old: If your Honor please, may we 
go back to 1950, the purpose being to show that 
the lady got periodic increases ? 
The Court: Well, you have already shown that. We don.'t 
know what the future holds for the country. You can ask him 
if he knows with any degree of probable certainty if a 
person of the training and background of this lady would be 
entitled to any additional increases had she stayed on in 
employment. 
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By Mr. Steingold: 
Q. Mr. Upham, did you hear that question? 
A. Yes, sir. 
Q. What is your answer to that? 
A. She would have received an increase. 
Q. What is that? On an average of what? 
A. Approximately 7 cents per hour. 
Q. How often~ 
A. Once a year. Now that is just taken from the past. I 
can't predict what would happen in the future. 
Mr. Miller: Then, Your Honor, I must ask that it be 
stricken. 
The Court: vV ell, I will not strike it, .but the jury knows 
that nobody knows. "\Ve would play the stock 
page 77 r market if we knew what would happen twenty 
years from now. 
By Mr. Steingold: 
Q. Now, can you tell us what the total received by Mrs. 
Lail was in 1954 ~ . 
A. Her gross wages in 1954, gross ear;tings, were $2,872.36. 




Q. And 1957, which would be to June 26 f 
A. I have it for the entire year, because she worked one 
week in August of 1957, so that is included in her gross earn-
ings for the fiscal year 1957. 
Q. "\Ve will· understand, then, that is to June 26 plus one 
week. 
A. Yes, sir. 
Q. vVhat is that? 
A. $1,926.65. 
Q. Are any of these increases merit increases, or other-
wisef 
A. They arc a general increase that is given to all em-
ployees of the factory, as a rule. Some refer to it as ''Cost 
of living increase,'' you might say. We call it 
page 78 r ''General increase.'' 
Q. For how long has that been going on 1 
The Conrt: .Just i!'ive it within a reasonable period. 
Mr. Miller: I think so, too, Your Honor. 
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The Court: Of course, they have been increasing wages 
since Civil War times. 
A. That has gone back periodically for several years. 
One thing I wanted to get in there, but you didn't give me 
an opportunity: In 1957 her gross earnings, I repeat, were 
$1,926.65. That is her gross earnings, or wages received for 
work. She additionally received from the company $520 in 
sick benefits. 
Q. Oh, yes. In addition to her compensation at the rate of 
$1.75 per hour at the time of her injury, what compensation 
benefits did she receive~ 
A. She received company-paid sick benefits. 
Q. And as to retirement benefits-any~ 
A. No, sir. 
Q. No company retirement~ 
A. She does not contribute to company retirement or sick 
benefits. That is purely a voluntary contribution. 
Q. What is the maximum benefit per year? 
A. At that time, in 1957, it was $26 per week 
page 79 ~ for a period of twenty weeks in one calendar year, 
so she received the maximum. 
Q. How much a week? 
A. $26 a week. 
Q. For how many weeks? 
A. Twenty weeks maximum. 
Mr. Steingold: Thank you. Answer counsel. 
• • • • • 
page 81 ~ 
• • • • • 
DR. ,JOSEPH F. KELL, JR., 
called as a witness on behalf of the plaintiff and being first 
duly sworn, testified as follows : 
DIR-ECT EXAMINATION. 
By Mr. Steingold: , 
Q. Doctor, what is your full name, address, and profes~ion' 
A. Dr. Joseph F. Kell, Jr., Medical College 
page 82 ~ of Virg-inia. 1\fy profession is neurolo.gical surgery. 
Q. What does that mean-neurological surgeryT 
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A. Surgery of the nervous system. 
Q. Can you break it down and tell us just about what the 
average person would understand? 
A. Well, brain surgery or surgery of the spinal cord and 
nerves. 
Q. Yours is not a general practice; you confine yourself 
to this surgery? 
A. It is a specialty practice, yes, sir. 
Q. And your office is where? 
A. On the 8th floor of the Medical College of Virginia. 
Q. How long have you been practicing your specialty? 
A. Six years, six and a half. 
Q. Here in Richmond? 
A. Four and a half years here in Richmond, two years in 
Sioux City, Iowa. 
Q. You are associated in the Medical College with other 
ncurosurgeons? 
A. Yes, sir. 
Q. Who are they? . 
A. Dr. John Meredith and Dr. Charles Troland. 
Q. Are they all on the staff of the Medical 
page 83 r College? 
· A. Dr. Meredith is Chairman of the Depart-. 
ment and Dr. Troland is Associate. 
Q. Do you teach in the Medical College? 
A. Yes. 
Q. Do yo1.1 know Mrs. Lail, the plaintiff in this case, this 
lady sitting to my left? 
A. Yes, sir. 
Q. How did you happen to first meet her? 
A. I saw her when she was admitted as a patient to the 
Medical College of Virginia. 
Q. Do you have records to show when that was? 
A. She was admitted on the 27th of June, 1957. 
Q. At what time? 
A. I don't have the date here. It is on the medical chart. 
(Papers were handed to the witness.) 
A. (Continuing) It was 5 :05 p.m., on 6/27/57. 
Q. Did you know the lady before you were called upon to 
treat her in this case? 
A. No, sir. 
Q. How did you happen to be the person who treated her? 
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A. I was the person on call for trauma that 
page 84 ~ particular day-trauma requiring neurosurgery. 
Q. "Trauma" means what1 
.A. Injuries to the nervous system or brain. 
Q. What do you mean when you say you were the surgepn 
on call for injuries Y 
A. That group which I am in were not on call every night. 
This was my particular night for being on call for emergency 
cases. 
Q. Was this an emergency case 1 
A. As an accident case, yes. 
Q. Then, did you treat this lady! 
A. I did, yes. 
Q. Where! 
A. At the Medical College of Virginia. 
Q. What was the nature of the trouble? 
A. She had a history of having been in a car accident, 
an injury to her head. She had been seen in the emergency 
room the day before, and when I saw her, she had a bruise 
on the side of her face. Otherwise, her neurological examina-
tion was essentially normal-the objective neurological ex-
amination. 
Q. What was she· treated for the day before in the emer-
gency roomY 
A. She was seen immediately after the accident as the 
ambulance, I believe, whoever it was, brought her 
page 85 ~ in and was seen by the admitting staff, or the 
house staff that was in the emergency room. I 
did not see her that day. 
Q·. Do you have the records of the hospitaJ with you here Y 
A. Yes. 
Q. Are they the records of the Department of Neurology 
of the Medical College of Virginia T 
A. It is a hospital record. It is not a departmental record; 
it is a hospital record. She was admitted to the Department 
of Neurosurgery. 
Q. What does the hospital record show that she was given 
upon admittance to the emergency roomY 
A. You mean on the 26th, or the 27th T 
Q. The 26th. 
A. Her disposition was, to observe in emergency room one 
hour and she was given a mild analgesic and a sedative. She 
was-
Q. What is an analgesic Y 
A. To relieve pain. 
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Q. What pain did she appear M be suffering from 'l 
A. At that time she was complaining of headache. 
Q. That was the day she was first brought there after the 
accident1. 
A. Right. 
page 86 ~ Q. All right. The next day; what was the cause 
of her being admitted into your service 1 
A. Primarily, whenever they have history of a head injury, 
they are admitted on neurosurgery first, so with that history 
she would have been admitted to neurosurgery for examina-
tion, and that >vas the primary reason she was seen on our 
service initially. 
Q. What was her history 1 
A. After she was discharged fr.om the emergency room 
on the 26th, she continued to complain of her headache in 
. the front and on the side of her head on which she had 
bruises and at times she complained of weakness and drowsi-
ness and sickness in her stomach. 
Q. What is that compatible with under the circumstances? 
A. 'Veil, the headache per se is compatible with bruising, 
either of the outer surface or of the inner portions of the 
head. 
Q. What is in the head? 
Mr. Miller: Your Honor, I object to tlmt. 
The Court: vVell, maybe we could get at it this way: 
By the Court : 
Q. 'Vhen she came into the hospital the day following the 
accident, you were the neurosurgeon on duty and 
page 87 ~ she was admitted to your service? 
A. Yes, sir. 
Q. Did you make an examination? 
A. Yes, sir. 
Q. Tell us what your findings were and whether or not 
you reached a tentative diagnosis. 
A. 'Veil, the neurological examination is the examination 
of the nervous system and its function, and this in itself was 
normal, or negative. On previous observations, which had 
been quite superficial, that is, on the surface, her complaints 
were of headaches, predominantly in the area in which she 
had been bruised in the face and the forehead, and the other 
complaints of fatiguability or weakness and drowsiness in 
the neurological examination were not of significance to 
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·indicate injury to the nervous system or to the brain pri-
marily. 
Q. Well, did she remain in the hospital, or was she dis-
charged? 
A. She remained in the hospital until-she was discharged 
on the 19th of July, 1957. 
By Mr. Steingold: 
Q. Doctor, you have your own record in your hand, haven't 
you? 
A. Right. 
Q. Do you have any objection to telling us what 
page 88 ~ your observation was with reference to the cause 
of her condition at the momen~t.he impression 
as shown by your record as to what the cause of her trouble 
was? 
. A. Well, now, the complaints that we found at the time, 
of headache and the complaints of drowsiness and weakness, 
which we did not find on neurological examination, these 
were attributed to the history of the head injury and the 
evidence of bruising in her face, so we assumed that she had 
had an injury to her head and we attributed these symptoms 
and complaints to a head injury. 
Q. You talk about the head. You are a specialist in neuro-
surgery. Can you tell us technically what your diagnosis was 
at that time as t.o the cause of her headaches? 
A. A mild cerebral concussion. 
Q~ Will you tell us what that means? 
A. A concussion, from a physical point of view, is a dis-
. turbance or a commotion of matter, whether it is liquid or 
solid, or whether it is brain substance which essentially 
reacts-brain substance .reacts like a semi-liquid, like gela-
tine, and the commotion of it is just a shaking ul), or a change, 
or a disturbance which may not be noted visibly when you 
look at it casually or microscopically. In other words, a con-
cussion is merely a shaking of the central nervous ·system 
or the brain with no objective findings that are presently 
appliable by man to the system. The complaints 
page 89 ~ and systems we find are alterations, or what might 
happen to the brain. 
Q. Is that what you found in this case? 
A. Mild cerebral concussion, with a normal neurological 
examination. 
Q. Your ''normal neurological examination'' means what, 
Doctor? 
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A. Well, if we leave out-what do you mean by ''normal'' T 
By the Court: 
Q. We want to know what you mean by it, Doctor. Is 
it your custom to look at and test their eyes, and so forth? 
'Vhat do you do in a neurological examination? 
A. You have your function for the twelve crural nerves 
of the head, which includes vision and smell, and you have 
complete function of the arms and legs and motor strength 
and sensation, and you have complete facilities of their 
reasoning powers. 
By Mr. Steingold: 
Q. Doctor, did she tell you at the time that when the 
accident occurred she temporarily lost the use of her arm 
and leg? 
Mr. Miller: Your Honor, I think that is leading the 
witness pretty far. 
The Court : Well, it is necessary to explain 
page 90 ~ what those things are in her history to evaluate 
his diagnosis. 
A. There wasn't any record of this on initial admission. 
She made this complaint on her second return, yes, sir. 
By Mr. Steingold: 
Q. And what other complaints did she make that you based 
your keeping her in the hospital for twenty-three days on? 
A. Well, in the hospital she-
"Q. What complaints, Doctor? 
A. Headache. ·· 
Q. What else? 
A. And multiple complaints of weakness of different parts 
of her body. 
Q. Did she tell you that she had attempted to call the 
hospital that morning at six o'clock and had fainted and 
came to at four o'clock that afternoon? 
A. I don't recall that particular thing, nor did we record 
it, but she had had an episode of weakness. 
Q. Is that what you call weakness, Doctor? 
The Court: He said he did not have that information. 
Whether that occurred or not, he does not know, anyway. 
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page 91 ~ By· Mr. Steingold: 
Q. Am I correct, Doctor, that you have no 
memory of that other than its being in the records? 
A. I would not have a memory on this. Of course, it is 
about two· years ·ago. 
Q. You do not remember it? 
A. I do not remember it. Q. So, you ;kept her in the hospital for twenty-three days 
and, when you discharged her, what did you put on your 
hospital record as to what you thought her condition 'vas Y 
Mr. Miller: Your Honor, that is not the pertinent thing. 
I think it is for the doctor to testify what it was. 
The Court: I sustain the objection. 
By Mr. Steingold: 
Q. What was your impression, Doctor Y 
A. Mild cerebral concussion. 
Q. What else? 
. A. She had emotional complaints which we recommended 
to be evaluated by a. psychiatrist. 
Q. Doctor,· look at her July 19, 1957, record. I am just 
wondering why you will not tell us what is on your record. 
Don't you say ''post-traumatic encephalopathy''? 
A. July 19-
page 92 ~ Mr. Miller: Your Honor, is he in position to 
cross-examine his witness Y He has put him on and 
he has answered honestly and fairly what it was. 
Mr. Steingold: Your Honor, I am going to introduce the 
record. This is on here and he will not answer it. 
The Court: Ask him who made it. 
By Mr. Steingold: 
Q. Did you make this record? 
A. I did not. 
Q. By whom was it made? 
A. It was one of the residents on our service; I am one 
of them, Dr. Meredith is one. 
Q. Well, who made that? 
A. Dr. Botton. 
Q. Is he under your supervision Y 
A. He is. 
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Mr. Steingold: We would like to have him here. 
The Court: See the Clerk and have a subpoena issued. 
The ·witness: He may be in surgery, because I just left 
there and they were treating an emergency case. 
page 93 ~ The Court: Well, we. won't take him away 
from an operation. 
By Mr. Steingold: 
Q. What is his first name¥ 
A. It is Jacques. 
Bv the Court: 
• Q. Is it Spanish or French¥ 
A. It is Turk. 
The Court : That is beyond me. His name does not show 
in the record, does it~ · 
· Mr. Steingold: There is a "J. B.'' I can't read the rest 
of it. 
By Mr. Steingold: 
Q. Doctor, I wanted to ask you this other question: At the 
time you discharged her, was it your opinion that she was in 
condition to go back to work~ 
A. \¥ e did not recommend it at the time she went back 
to work. It is routine to check them once or twice in the office, 
and she was seen in August, I believe it was the 17th, and it 
was recommended then that she go back to work. It was the 
7th of August, and she was returned to work on the 12th 
of August. 
Q. By whom was she authorized to return to . work~ 
A. That was my note. I saw her at that time. 
Q. Do you know what happened to her ·when she 
page 94 r "~ent back to world 
A. That was the last time I saw her. Dr. Mere-
dith saw her on the 28th, when she returned, and that was 
the time when he saw her and recommended a psychiatric 
consultation. 
Q. I understand Dr. Meredith is your associate in the 
Medical College 1 
A. Yes, sir. 
Q. And you are in the same office. Do you know whether 
she followed Dr. Meredith's instruction for psychiatric treat-
ment and examination 7 
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A. I know that she saw a psychiatrist; we did not recom-
mend any. This was·written to a Mr. Williams at the time. 
Q. Who is Mr. Williams? Oh, I see. 
A. I think it was the insurance coverage. And he-
Q. Let's not go into that, Doctor. I just want to know-
A. I did not verify the recommendation, no. 
Mr. Steingold: All right. I have no further questions. 
Mr. Miller: If Your Honor please, we have a matter that 
we will take up a little later with the Court. 
page 95 ~ The Court: All right. 
CROSS EXAMINATION. 
By Mr. Miller: 
Q. Doctor, an objective finding· is what you actually can 
see in the way of a bruise or a muscle spasm or an injury, 
from X-rays or anything else; is that correct? 
A. Yes, sir. 
Q. When you first saw this lady, the only thing you were 
able to say that the lady had was a bruise that you say she 
had on her cheek; is that correct f 
A. Yes, sir. 
Q. And she came to the emergency room there of the 
Medical College of Virginia and, after an hour, she was given 
something that is equivalent to aspirin, and so forth, and 
discharged; is that correct T 
A. Yes. 
Q. And then she came baek the next evening-you say 
late in the evening-about 5 :05-and you saw her at that 
time, and that was all the objective findings that you were 
able to find then, also; is that correcH 
A. Yes. 
Q. And do I understand she had what we will call sub-
jective complaints-bad headache, and so forth? 
page 96 ~ A. All subjective, the ones that are not visible, 
but her complaints. 
Q. That is something that the patient tells you' 
A. Yes. 
Q. That is a. subjective complaint, She said she had a 
headache and som.e dizziness, and so forth. Now, at that 
time she was admitted to your service in the hospital f 
A. Yes, sir. 
Q. And the purpose of your admission was to study and 
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see if you could substantiate any serious injury to this lady; 
isn't that correct? 
A. Yes. 
Q. And you took a neurological examination, looking for 
objective findings, and you found nothing wrong with her 
at all except for this bruise on her face; is that correct? 
A. Yes, sir. 
Q. Wasn't there a spinal tap made on this ·lady which 
showed negative, that is, that there was nothing wrong with 
her1 
A. I don't recall at the moment. 
Q. Will you look at your records? That was negative also, 
wasn't it, Doctor? 
A. Yes, sir. 
page 97 r Q. That means that when you take a spinal tap, 
if there is any bruising of the brain or anything, 
there is a. discoloration of the fluid; is that correct? 
A. If you find abnormalities in this test-I mean, if the 
pressure is increased or if the fluid is abnormal, then it is 
not only a concussion, but it is also a. contusion, more or less 
a bruising of the brain. 
Q. But that test was negative 1 
A. It was normal. 
Q. Then, I believe that you did X-rays upon her head; is 
that not correct? 
A. Yes, sir. 
Q. And isn't that also a way you determine trauma and 
any difficulties they may have? 
A. Well, X-rays only show the ~ony parts of the head-the 
routine X-rays-and these were normal. 
Q. So that your neurological findings on the examination 
of the lady and the spinal tap and the X-rays all pointed up 
to the lady's being normal; is that correct? 
.A. Yes. 
Q. Now, you spoke of a concussion, sir. Isn't the common 
example that most laymen use that a. concussion occurs to 
a boxer who gets knocked out~ I mean, when he is hit, is 
that a concussion 1 
page 98 r A. That is the common lay example of it. How-
ever, this may be a contusion and it may even 
cause death-I mean, additional injuries-so it is not a good 
example. 
Q. If it is not a good example, we will strike it out and 
use something else, then, Doctor. 
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· Mr. Steingold: No, let's leave it in the record. 
By Mr. Miller: 
Q. vVe speak of a concussion, then, Doctor, resulting from 
a .trauma, that any touching might be a concussion, almost; 
is that correct~ 
A. Yes. 
Q. So. really, the question of whether it is a mild con-
cussion, and so forth,' is if the person is not knocked uncon-
sious, he does not sustain anything but a very mild con-
cussion; is that correct f 
·A. Yes, sir. 
Q. Did you ever find any increase of intracranial pressure 
or of any subdural hematoma at all~ 
A. No, sir. That is why the lumbar puncture was done, and 
the pressure wa,s normal. . 
Q. And that was done when you originally admitted her 
in the hospital, to find out those things T 
A. For observation. 
. Q. And, after it was all over, there was nothing 
page 99 ~ but this subjertive complaint of the headaches 
and the bruise that she had on her cheek? 
A. Yes. 
Q. Now, Doctor, before she left the hospital, her subjective 
complaint .of a headache had cleared up, too, hadn't it~ 
A. It had improved, yes. 
Mr ~ Miller : \V e have no further questions. 
Mr. Moncure: I have no questions. 
Mr. Poole: I have no questions. 
RE-DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. Doctor, in answering Mr. Miller you said any touching. 
of the head could produce a. concussion; is that correcU 
A. In the strictest definition of a concussion, yes. 
Q. Isn't a. concussion when the brain, which floats in the 
cranium, is shaken and hits the sides of the skull~ Isn't that 
a. concussion T 
A. It is disturbed, but it does not have to hit the sides of 
the cranium in order to have a concussion. A high-velocity 
shell can pass the head and not even touch it and produce a 
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concussion, without the brain leaving its position 
page 100 J within the cranium. 
Q. Would that change the contours of the 
brain? 
A. It might. 
Q. Would that show up on an X-ray? 
A. No. 
Q. Are there any wires in the brain or any tangible things 
that hold the parts of the brain together? 
A. Not any one individual part. There are covering struc-
tures. There is a material within the brain that is called a 
crown substance which is different, say, than the other parts 
of the body. The same substance is present in muscle but it is 
of a different texture. 
Q. Doctor, can you tell us, when a person is in an accident 
like Mrs. Lail was and she hits her head hard enough to 
bruise it, with the history that was given you, what causes 
the headaches 1 Can you tell us? 
A. Well, the source of pain within the head is the nerves 
along the blood vessels. Now, these can be disturbed in many 
ways. They may be pulled on, or the blood vessels may go 
into spasm. There are some of the covering layers through 
the brain that also have a few nerve endings; these may have 
some traction on them. 
Q. Have some whaU 
A. Traction-pulling on them. To go into the problem of 
headache and all the things that will produce 
page 101 r it- . 
Q. I am not talking about headaches; I am 
talking about this case. 
A. All of those things can be involved in, say, trauma or 
or head injuries. 
Q. ·would the X-ray show thaH 
A. No. 
Q. On what date did you take this spinal tap? 
A. On the 2nd of July, 1957. 
Q. That was eight days after the accident, wasn't it? 
A. Right. 
Q. If there had been any disturbance of the brain that 
caused some blood to get into the spinal canal, would it 
necessarily have been there eight days later? 
A. The presence of significant blood would have been in-
dicated by this examination, yes, sir. 
Q. Yon have used a significant word, haven't you, Doctor-
" significant" 1 Suppose there wasn't much blood? 
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A. Well, it would be insignificant. 
Q. As far as any residual symptoms eight days later, 
would you see iU 
A. Any one that would be significant in producing symp-
toms -would be seen. We did a microscopic examination of 
the cells to see if there was fluid in them; there 
page 102 ~ was no fluid in them. When the cells die or 
degenerate, :there may be essentially protein, and 
the protein was normal. · 
Q. You would not recommend banging your head, wovld 
youY 
A. Doing what? 
Mr. Steingold: I will withdraw the question. No further 
questions. 
Mr. Steingold: If Your Honor please, can we hold Dr. 
Kell 1 A motion wa.s made and I think we ought to go into 
that question before he goes away. 
The Court: Gentlemen of the Jury, we will excuse you. 
(The jury retired.) 
Mr. Steingold: Apparently, he got away, sir. 
The Court: All right. You do not need his testimony, do 
youY . 
'· Mr. Steingold: If Your Honor please, Mr. Miller raised 
the question. Of course, we know what he was referring to, 
but what I wanted the doctor for, I don't know what type 
of insurance he was talking about. It may have been in-
surance at the plant; it ·may have been some relief insurance. 
The · Court: We have not heard his testi-
page 103 ~ mony yet. 
Mr. Miller: Your Honor, I think I should tell 
the Court that I have considered it carefully and I do not 
believe it was tied closely enough to make the motion. · 
The Court: Very well. 'Yhile the jur~' is out, Gentlemen, 
we will take a recess. · 
. 
(After a recess, the jury was recalled and the proceeding:;; 
were resumed.) 
DR. J. R. GRINELS, 
called as a witness -on behalf of the plaintiff, being first duly 
sworn testified as follows: 
Allen Reed Dig·gs v. Mildred Elizabeth Boyd Lail 59 
Dr. ·J. R. Grinels. 
DIRE:CT EXAMINATION. 
By Mr. Steingold: 
Q. What is your full name, address, and profession, Doc-
tor1 
A. J. R. Grinels, P.rofessional Building. 
Q. Arid your profession 1 
A. Medicine or surgery-M. D. 
Q. Where do you practice? 
A. Where? 
Q. Yes-here· in Richmond? 
page 104 ~ A. My office is in the Professional Building. I 
practice at Grace and Retreat and Sheltering 
Arms. 
Q. Do you know the plaintiff in this case, Mrs. Lail ~ 
A. Yes, sir. 
Q. How long have you known her? 
A. Since August 13, 1955. 
Q. Were you called in to see her or treat her in 1957 ~ 
A. Mrs. Lail came to my office in 1957. 
Q. For what purpose? 
A. The 3rd of September, 1957, she came in and stated that 
she had been in an automobile accident on or about the 26th 
or 27th of June, she had been under the care of Dr. Kell 
at the Medical Collage, and she stated she had had a concus-
sion of the brain and was not feeling well, was rather upset, 
and I advised Mrs. Lail to see Dr. Fultz, whose office is in the 
Tucker Sanitarium, or Tucker's Hospital. 
Q. ·what is Dr. Fultz's specialty? 
A. He is a psychiatrist. 
Q. Why did you send her to Dr. Fultz~ 
A. Because I did not think I was capable of treating her. 
Q. What condition did you consider her to he 
page 105 ~ suffering from? 
A. Well, she stated that she was nervously up-
set. 
Q. In your opinion as a physician, was that a condition to 
be treated by a psychiatrist, or a neurologist or a neuro-
surgeon? 
A. I deemed it a neuropsychiatric condition, in my opinion. 
Q. Was there any question about her going back to work 
at that time? 
A. I did not go into that with her, sir. 
Q. You merely sent her to Dr. Fultz for further treatment'? 
A. That is right. ' 
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Q. Did you examine her at all? 
A. I did not. 
Q. Did you make a charge for your services? 
A. Yes. 
Q. "'.,.hat is the amount of your bill? 
A. Well, all together, with. the letters I have written and 
all, I turned in a minimum charge of $10. 
Q. And you have not been paid 1 
A. No, sir. 
Mr. Steingold: I hope we can remedy it. Thank you, 
Doctor. 
The Court: Is there any cross examination of 
page 106 r the doctor¥ 
CROSS EXAMINATION. 
By Mr. Miller: 
Q. Doctor, what did you see her for in 1955? 
A. I would have to have Mrs. Lail 's permission to answer 
that. 
Q. I think the Court will give you that permission. 
Mr. Steingold: If it does not have any relation to this case, 
I don't think we can go into it. 
The Court: I will have to find that out, certainly, if you 
want to go into it, in the absence of the jury. I do not know 
until I know what it was. 
Mr. Miller: Well, I don't, either. 
The Court: Gentlemen, we will have to ask you to step 
outside, if you don't mind. 
(The jury retired.) 
The Court: Now, the reason for that, Doctor, is that, this 
being a suit for personal in:iury, there is no privity and her 
condition on another occasion might tend to throw some 
light on the issues in this suit, and that is what 
page 107 r we want to find out, whether we can bring it to 
the attention of the jury or not. 
The Witness : I was mere,ly being cautious. 
The Court: That is all right. 
Bv the Court : 
· Q. What did you treat her for, Doctor? 
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A. Mrs. Lail came to me in 1955 for a check-up, mostly 
female, at which time she was checked, mostly a routine office 
check, and that was found to be negative. 
Q. Do you feel that the condition from which she was 
suffering at that time would assist the jury in any.way in this 
case in ascertaining whether or not a present neurological psy-
chiatric reaction from a physical injury came from the phy-
sical injury or from natural causes? 
A. I take it for granted, then, you mean, do I think this 
previous condition contributed to the secondary 1 
Q. I want to know whether, in your opinion, it could have 
or could not have. 
A. The condition I found, I can see no bearing on this 
particular case. 
The Court: Gentlemen, I think we have to follow the 
doctor's opinion. 
Mr. Miller: I will ask him one further question, sir, as to 
what her complaints were at that time. 
page 108 ~ The Court: He gave them. 
The Witness: She came in for a check-up, 
mostly female, and an examination. · 
By Mr. Miller: 
Q. She made no complaints then Y 
A. No more than the usual person, before you do make a 
physical examination. 
The Court: All right, Doctor. 
(The jury was recalled to the box.) 
Mr. Steingold: If Your Honor please, I would like to call 
the doctor back. I think the jury has the right to know that 
she was in good health-
The Court: It is too late now. 
Mr. Miller: Your Honor, may I approach the bench? 
(Counsel spoke with the Court at the bench, out of the hear-
ing of the reporter.) 
Mr. Steingold: With reference to the previous ruling of 
the Court, we would like to save the point. 
The Court: All right. 
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page 109 ~ DR. C. E. McKEOWN, 
called as a Witness in behalf of the plaintiff and 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By the Court: 
Q. Doctor, will you give us your namef 
A. C. E. McKeown. 
By Mr. Steingold: 
Q. Doctor, what IS your specialty, or are you a general 
practitioner? 
A. Internal medicine. 
Q. And you practice in the •city of Richmond T 
A. Yes, sir. 
Q. Do you know the plaintiff in this case, Mrs. Lail? 
A. Yes, I do. 
Q. How long have you known her? 
A. Off and on, since May of 1955~ 
Q. In what connection f How did you happen to know 
her? 
A. As Medical Director of American Tobacco Company. 
She was employed-is employed. 
Q. Is that your position there? 
A. Yes, sir. 
page 110 ~ Q. And your office is where? 
A. 1805 Monument A venue. 
Q. Did you see her in 1957? . 
A. I am not sure that I can answer that properly, sir. I 
do not have my records. 
The Court:. We have them here, Doctor, and vou can refer 
to them. Will you look in there? · · · 
By Mr. Steingold: 
Q·. Were your records subpoenaed, Doctor T 
A. Yes, sir, they were-I lost them a week a~o, you might 
say. This was before I had occasion to read them, or any-
thin~, and before I was summoned to the court, so I must 
apologize for my lack of pre.paration on this. But these are 
the entire medical records of this lady from the time of her 
employment by the American Tobacco Companv, and you see 
they go back to 1937, I believe. it is, so I will have to look 
on here, if I ma:y, and see what visits we had in 1957. 
Now, she was seen on .Tanuary 23 for a cold in the dis-
pensary. Similarly, on January 25, 1957. Then we lost 
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contact until August 21, 1957 when she was seen because she 
was nervous and confused, and there is a statement here on 
August 23 of that year, that she was nervous because of an 
outside accident. She was sent home, and then 
page 111 ~ she was seen on August 26, 1957, and advised re-
garding a leave of absence. 
Those were the only visits in 1957. 
Q. Did you see her on those dates'? 
A. I could not tell you whether it was I or one of the 
other physicians, or whether it was the nurse. These are not 
listed, you see, according to the contact; they are just 
listed with the primary complaint of the individual and 
what treatment was given or what was advised in that parti-
cular instance. 
Q. Are those records kept under your supervision? 
A. Yes, sir; they are on file in the Medical Department. 
Then, if I may continue with this, I advised regarding 
leave of absence. I believe that she was advised on August 
26 that, since she had an outside accident, which this com-
pany, incidentally, does not take care of medically, that she 
would have to consult her own physician and obtain a state-
ment from her own physician for a leave of absence, and I 
see here a statement from another physician. 
Q. Who was that 1 
A. Dr. C. I. Cease, in the Professional Building. He states 
tha.t he saw her on the 26th of August, 1957, because of head-
aches and mental condition and which, she says, was the re-
sult of an auto accident in June. Then he also goes on to say 
that she had been under the care of Dr. Kell. 
page 112 ~ Mr. Miller: If the Court please, I think the 
conclusion should be stricken out as hearsav. As 
to his reasoning otherwise, I have no objection, but r' think 
the conclusion should be stricken out. 
The Court: I sustain it. 
A. (Continuing) Then he recommended a leave of ab-
sence. 
By :Mr. Steina-old : 
Q. Is Dr: Cease connected with the American Tobacco 
Company in any way 1 , 
A. No, sir, not that I know of; riot with the :Medical De-
pa.rtment. 
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Q. Where is his office Y 
A. In the Professional Building, at Fifth and Franklin, 
503 Professional Building. . · · 
So,. we gave this lady a leave of absence and this has been 
repeatedly renewed every four· to six weeks and at present 
she is still on leave of absence. · 
Q. At whose request was she maintained on leave of nh-
sence? Will you give us the dates and· the names of', the 
physicians Y 
A. You mean of the outside physicians, sid 
Q; If that is who requested it. 
page 113 ~ A. Yes, sir, it was always-! will have to get 
these in order. On the request of Dr. Fultz, 
George W. Fultz, F-u-1-t-z, who is a psychiatrist at Tucker's 
Hospital. 
Q. Give us the dates. 
A. "\-V ell, you want me to start at the beginning, I guess, so 
I had better get them in order here. 
The Court: There is a large number of them. Would it 
not· just serve your purpose to show that every few weeks-
By Mr. Steingold: 
Q. Over what period of time, Doctor-
By the Court: 
Q. Was it continuously from 1957? 
A. Yes, sir. As near as I can count, since August 26, 1957, 
this lady has been on continuous leave, initially at the re-
quest of Dr. Cease because Dr. Fultz was out of town, and 
then, each time that the leave was rene.wed, Dr. Fultz would 
send in an accompanying statement as to her condition, re-
questing so-many additional weeks or months leave from 
work, and, as far as I can ascertain, she has been out, not 
working, since August 26 ·of 1957. 
By Mr. Steingold: 
Q. You have this sheaf of letters there, numerous letters 
from Dr. Fultz, requesting extensions of this leave 
page 114 ~ of absence~ 
A. Yes, sir, and he has put. on here, as you can 
see here back of the leave, his various reasons for those 
leaves. 
Q. Can you tell us' what his reasons wereY 
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Mr. Miller: Your Honor, I think if we are going to put 
any records in, we should put them all in. 
Mr. Steingold: Let's put them all in. 
Mr. Miller: All the records of the Tobacco Company? 
Mr. Steingold: No, sir-the requests for leave of ab-
sence. 
The Court: Dr. Fultz has been summoned. as. a witness, 
has he noU · · . . '=,.:··:. 
Mr. Steingold: Yes, sir. 
-.·The" Court: Do· you object to it <>If that ground Y 
Mr.· ·Miller : No,.· sir·. · : t · .. 
The Court: \V ell, tlo you want to let them in. <>r. ·noM If 
anybody objects, they are Iiot evidenM. . ·. . . · · · 
1Yfi•; :Mill~r: .. ~ell, we ~vill ~et thein- i~,: Jud~~· ::{ d<~m!t 
cate;.. · : - .. 1 P· . .-.• '- .: .- .... :· :··-;: 
· · ·, The Witness"~··· These are--the l~ave'.df:·absence 
pag·e 115J p~pers, sir. Here is the ~n!ti~l I~tter;Of the d3:te·s 
. · · · - we· have: · · ' . · - · ·. · - · : ·· . · 
. :: :~·~ . . 
(The:papers referred to were filed in· eviderlce and ma1:ked 
Plaintiff's Exhibit 'Na;_"5.) .~ : · ·· · · ··· ; ... ·; .-: ·- ~' 
The Court: Is .. there anything' else,·GeritlemenL' · :--.-·. ·1 
, Mr. Steingold: .I have nothing furthe1\ · 
. . . -~ 
CROSS EXAMINATION.·-- ~'l' 
By Mr. Miller:· 
Q. Doctor, I believe you have in· your hands the'. records 
of 'your department; is. that correcn. -
A. Yes, sir, on Mrs. Lail. 
Q. li'rom those records, can you tell us whether onult iri the 
year 1954 or 1955 she came to the dispensary and complained 
of headaches? 
· Mr. Steingold: If Your 'Honor please, in line with my re-
quest for certain evidence a few moments ago, the Court 
ruled it was improper, for 1955, I believe, ·perhaps 1955 ·and 
1956, for the same reason. · - · 
The Court: He started out about 1954 and 
page 116 ~ 1955. '\Ve can do the same thing here'. 
What year do you ask for here~ Mr.- Miller? 
Mr. Miller: 1954 and 1955. I might- ask for a· little. bit 
more than that. ' 
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The Court: All right. I think that is as far back as you 
should go. 
A. Your question was specifically in regard to headaches; 
is that right? 
By Mr. Miller : 
Q. Hieadaches, nervousness, insomnia, or anythnig like 
that. 
A. In 1954, May 20, there was a complaint of headache and 
swimming of the eyes. On May 25 another statement as to 
headache, not relieved by usual treatment. May 26, the head-
ache had improved. On May 28 the headaches were better. 
On September 24, 1954, there was some nausea with vertigo 
and instability, which was relieved by a sedative, dramamine. 
Then, in 1955 there was a recurrence of chronic headache, on 
February 24, and then on March 3. 
That was all we had in 1955, sir, regarding headaches. 
Q. All right. Did you have nervousness in 1955 T 
A. Let us see here. On February 1, nervous. 
page 117 ~ Received elixir -of phenobarbital. February 21, 
similar complaint. Yes, sir, there was some nerv-
ousness there. That is all I have on '54 or '55. 
Q.. Would you look and tell us whether or not in the years 
of '51 and '55 there was nervousness and nervous spasms of 
the throat, and so forth? 
Mr. Steingold: If Your Honor please, unless this can be 
connected up with this condition by medical testimony, I think 
it is highly improper and I object to it. It is just a question 
of prejudicing the minds of the jury. 
The Court: I don't know, Gentlemen, but what it will all 
have to be connected up. 
By the Court : 
·Q. Doctor, do you know anything about her present con-
dition T 
A. No, sir. I have not treated her since I saw her last 
professionally on August 26, 1957. 
By Mr. Miller : · 
Q. Didn't you say that-you did not see her, Doctor? 
A. I did see her on August 26, 1957. That was when we 
referred her to her outside doctor regarding her leave. 
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By the Court : 
Q.' That was about the time she left her work, 
page 118 ~ wasn't it? 
A. Yes, sir. 
Mr. Miller: If he was the one that treated her or saw her, 
and he said the records showed tha.t, I was trying to find out 
what he knew about her. 
The Court: Well, he can answer. 
A. I usually see the patients who are going out on leave, 
and that was an assumption, I should say, but usually when 
a patient is going out {)n leave I will talk with the patient, 
or employee, and get the leave straight. I believe you were 
referring to those other visits earlier in the same year and I 
could not tell you for sure whether I saw the lady then or 
whether she was seen by the nurse or one of the other 
physicians. 
The Court: All right, Mr. Miller. Take up your point 
there. That is right far back, but at the end of this testimony 
we will take it up. 
Mr. Miller: Suppose we go to '51 and '52. 
The Court: No. That is the point that he objected to, and 
unless you can show some connection, it is too remote. 
page 119 ~ By the Court: 
Q. Let us go to 1956. Is there any record of 
headaches or nervousness or ailments of that gene:ral type? 
A. No, sir, I can't find any record of that in '56. She had the 
usual colds, and a foreign body in the eye, and sciatica. 
Mr. Steingold: If Your Honor please, that is not respon-
sive to the question. 
The Witness : Well, I see no evidence here of nervousness 
or headaches in '56. 
Mr. Miller: May I tender these records? I would like for 
all of her past medical history to be tendered. I would like for 
the Court to look it over and see if it would I:tOt be admissible, 
The Court: . I am going to give you a chance, but not in the 
presence of the jury. 
Are there any further questions? 
Mr. Miller: Judge, I want to ask a question but I don't 
know how. May I approach the bench and ask the Court T 
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The Court: \Veil, we still have to take this up. 
Gentlemen, I will have to ask you to step outside 
page 120 } again. · 
.. (The jury retired.) 
· The Comit: ·what year were you interested in, l\Ir. Milled 
Mr. Miller: Judge, frankly, I ani interested from the year 
19·44 on through. There is a constant record of nervousne'Ss, 
nightmares, sp1;1sms of the. throat, insomnia, and so forth, all 
the. way .through. That is the whole problem before the Cou~t, 
and I thip.k is should b~ admissible. The question I wanted to 
ask~and,Iqon~t knowhow.to frame; it without prejudicing the 
situation;.-is whetll(>,r this lac}3r sa\,, Dr. Spalding in 1948 and 
again iri l!f54. : . . · · _ . .. · . . . · . . 
The. (Joud: Well, he is a: gynecologist, isn't he~ , . 
Mr. Miller: Yes, sir. I can't do it until he testifie:s h~re ::bid 
lays the foundation for the whole type of situation that has 
dey.eloped now .. : .. ... . 
The. Court: Have you been th1·ough this,. Mr. Miller~ ... / 
Mr. Miller: Yes, sir. I will be glad to giv:e the 
page 121 } Court the dates, an<J so forth. . -~ ... · · 
. ~- .· . The('ourt: H_ow far hack do you wantito go~ 
Mr. M1ller: I want to go b;1ck to 19'44. . ... · .. 
The Court: All right. I have 1944 before me. 
By the Court: .. .· . . . . 
Q. Do you have any recollection of .the lady's condition e·x-
cept these entries~ . ,J ... . 
. A. No, sir. . . . ; ·, ·, . .. . . . . 
Q. There is j1'lst a ,little. note on these cards about being; 
nervous. Does that :irieah anything~ 
A .. W eU, .a, lot of these peoplp become. nervous. It is a .hard 
thing to interpret. I might look into this othei;. I don't know 
if this is admitted or not. . 
The Court: vVe are just trying to find the faCts. The jury 
. has gone out. . 
Th~ Witness: I don't remember if there was any previous 
consultathm regarding nervousness recorded here. 
Mr. Miller: There are some slips of paper there, Doctor. 
The Witness : Here: is November 1949, nervousness, an 
offi~e call, domestic trouble, anq she was given a sedative for 
that. December 1949-
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page 122 } By 1\Ir. Steingold: 
Q. Doctor, as to this domestic trouble, her hus-
band hit her in the eye, didn't he? 
A. I don't know, sir. 
Q. Well, you have it in your notes. That is where I saw it. 
The Court: Let's not relate the.se previous affairs. What 
I want to know-and I don't know whether you can tell us, 
Doctor-whether you can tell us of any pattern of complaints 
prior to the time of this injury which would tend to indicate 
that, if she is now suffering from a psychological or psychi-
atric condition, that it may have come from natural causes 
rather than from the accident. 
By the Court : 
Q. Is there any pattern in your record that you know about? 
I don't mean just the way you interpret somebody else's 
notes. 
A. Oh, no, sir. Your Honor, I have only been with this com-
pany since '55, so what I read off of this-I mean, this goes 
back to '47 or '48, so that I have no recollection of this partic-
ular type of history other than what is written on the little 
cards there, sir. 
Q. Do you remember examining the lady your-
page 123 } self since 1955 f I mean, would you recognize her 
on the street, and so forth? 
A. Oh, I would recognize: her, yes, sir, although I belie.ve 
she has lost some weight, but I would not remember examining 
her, no, sir. 
I was just looking to see if she had been seen by any psy-
chiatrist, or anything, and I can't seem to find that evidence 
here-prior to the time of the accident, that is. I don't see 
anything a.bout the injury, sir, but there may be one thing 
here somewhere. 
The Court: We lJave the doctor in person who treated her 
for that. vVe won't have any trouble about that. Gentlemen, 
it is just these entries on cards. It is too risky. I am going to 
sustain the objection to it. It was prior to the time this man 
came with the company. 
Mr. Miller: I note an exception. . 
The Court : All right. I will receive the cards and mark 
them Defendant's Exhibit 1, Rejected. 
(The records referred to were marked Defendant's Exhibit 
No.1, Rejected.) 
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page 124 ~ Mr. Miller: May I ask the Court's ruling as to 
asking for a report from Dr. Spalding upon the 
lady's entering the hospital? 
The Court: You can ask him, but I don't think in the 
presence of the jury. Dr. Spalding is here within the process. 
of the Court. 
Mr. Miller: All right, sir. I will bring him in. 
The Court: That is all, Doctor. 
Mr. Moncure: I have no questions. 
Mr. Steingold: If Your Honor please, I would like to ask 
the doctor if he is qualified to testify with respect to women's 
conditions. 
The Witness: No, sir. My residency training was in in-
ternal medicine. I do not have any special training in gyne-
cology. 
By Mr. Steingold: 
Q. You don't know anything about the menopause or the 
effect of it~ 
A. I know a little bit that you might learn in medical school. 
Q. Or the period over which she might pass through the 
menopause? 
page 125 r Mr. Miller: I object to that. 
He is just examining the doctor to see whether 
he wants to ask him anything when the: jury comes in. 
The Court: You are just exploring, aren't you 1 
Mr. Ste.ingold: No. I wanted to ask it before the jury, but 
I didn't want to ask it if it would be objected to. 
The Court: What was it you wanted to ask, Mr. Steingold 1 
Mr. Steingold: I wanted to ask the doctor if he knew over 
what period of time a woman would ordinarily pass through 
the menopause, whether it is one year, five: years, ten years, 
or twenty years. I think that is going to be a material point in 
this case. 
The Court: I don't mean to treat your qualifications 
lightly, Doctor, but you have. denied any expert knowledge of 
that subject. · 
The Witness: Don't you have someone else you can prove· 
that by? 
Mr. Steingold: I probably have. 
If Your Honor please, do I understand that you are per-
mitting the testimony of this witness taken from 
page 126 ~ cards that he did not fill in or make the notations 
on himself. 
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The Court: No. That is marked ''Rejected.'' 
Mr. Steingold: The cards themselves are, but how about 
his testimony which I objected to? 
The Court : Let him testify as to the time since he becam.~ 
responsible for the office. He said he examined the lady him-
s~lf and knows her and can recognize her and knows what 
he is talking about from the time he took over the job. I will 
not let him testify to the entries made on the cards before he 
took the job over in '55. · 
I guess that is all for the doctor, isn't it, Gentlemen? 
Mr. Miller: Thank you, Doctor. 
• • • • • 
page 127 ~ DR. GEORGE S. FULTZ, JR., 
called as a witness on behalf of the plaintiff and 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. Doctor, what is your full name, address, and occupation? 
A. Dr. George S. Fultz, Jr., 212 West Franklin Street. I 
practice medicine and I practice psychiatry. 
Q. Medicine and psychiatry? 
A. Yes, sir. 
Q. What degrees do you have? 
A. I have an l!tf..D.-B.S. and M.D. 
Q. How long have you been practicing psychiatry? 
A. I have been practicing psychift.try since after the war in 
1946. 
Q. What part of that time in Richmond? 
A. Ever since 1946. 
Q. Have you been connected with the Tucker Hospital since 
that time? 
A. Yes, sir. 
Q. 'Vhat type of diseases doe:s the Tucke.r· Hospital spe-
cialize in, if any Y 
A. In nervous and neurological diseases, primarily. 
Q. Were you called upon to examine and treat 
page 128 ~ Mrs. Mildred Lail, the lady sitting to my left 
here? 
A. Yes, sir. 
Q. Have you regained possession of your records yet Y 
A. No, sir. 
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Mr. Steingold: If Your Honor please, can we let the. 
doctor have his records now? 
(Handing certain documents to the witness.) 
Q. Now, Doctor, uy referring to your records, can you tell 
us when you first saw Mrs. Lail professionally? 
A. On September 5, 1957. 
Q. What was the result of your examination Y 
A. At that pa.rticular time Mrs. Lail quite obviously had a 
rather severe and profound state of depression. 
Q. Are you using ''depression'' as a technical term there? 
A. As a medical teTm, yes, sir. · 
Q. Will you describe to us what you mean by the term 
''depression' '? 
A. As a medical term, "depression" is a psychiatric term 
applied to changes of mood. People feel dejected and have loss 
of interest; they have a lot of somatic complaints, bodily com-
plaints; the.y have difficulty in sleeping, and feel de:spondent; 
'they are unable to move because they are incapac-
page 129 ~ ita~ed by the dejected moods they find themselves 
m. 
Q. Did you examine her at lengthY 
A. Yes, sir. 
Q. Will you give us the complete result of her examination Y 
If there was more than one, tell us about that. 
A. When she was originally examined, her mental examina-
tion revealed her to be primarily depressed. She complained 
of loss of interest and the effort to do things; she had bad 
dreams; she had smothere:d feelings; she had loss of appetite 
and weight; she was agitated and listless; she had headaches 
which were rather intractable; and she had palpitation of her 
heart and a general feeling of feeling no good; she tired exces-
sively, both mentally and physically. Mental examination re-
. vealed nothing other than this. She was not psychotic, she was 
not out of reality; she was simply depressed, she had a lot of 
agitation and s'omatic bodily complaints. 
Q. What we.re the bodily complaints 1 
A. The bodily complaints were mainly headaches. Also, she 
had palpitation of her heart, and she also felt tired, it was an 
effort for her to do things. She was tired to the point that she 
could not do very rrmch. She also, when I first saw her, had 
some puffiness ove.r by one of her eyes, the right 
page 130 }- eye, I believe. I did not make a note of it at the 
time. 
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Q, You don't have a record here? 
A. Yes, sir, but that was not in it. 
Q. That is all right. It has been mentioned before. 
A. She also had numbness over her head, in addition to her 
headache. 
Q. Numbness? 
A. Yes, sir. 
Q. Just what type of numbness? 
A. She complained of headaches that usually came on ove.r 
her left forehead and was accompanied by some numbness in 
this region, and a dull, throbbing ache, not ordinarily relieved 
by pain relievers such as aspirin and anacin. "She feels that 
her left eye puffs, but this is not noticeable to me." 
Q. Doctor, I don't be-lieve you mentioned some of the things 
that you reported. I wonder if you would refer to your report 
of May 20, 1958, and tell us if your record reflects the subject-
matter of that report? 
• • • • • 
page 131 ~ 
• • • • .  
By Mr. Steingold: 
Q .. Doctor, what I was referring to, you, in listing the com-
plaints of this lady, I think, were doing it from memory to 
s·ome extent. Will you refer to your records and see if you have 
left out anything? 
A. That was the original e:xamipation. 
Q. All right, sir. Let us go on, then, through the further 
examinations. 
A. Sl1e complained originally of inability to 
page 132 ~ concentrate. That did not mean forgetfulness. As 
far as the original examination was concerned, 
~he was examined neurologically at that time and there. were 
no localized abnormal findings neurologically. 
Q. D.oes that mean there is nothing wrong with a person T 
A. Not ne.cessarilv. 
Q. Can you elucidate that? ''That do you mean "not neces-
sarily''? 
A. A brain can have areas affected organically where there 
is something; wron.Q,' with the brain, and not show up on neu-
rological examination. · 
Q. For instance in this case.? 
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A. I don't know about this case. From the history obtained 
from Mrs. Lail, she was in an automobile accident some few 
months before we saw her. The history would indicate that she 
did have a concussion or some brain damage at that particular 
time. 
Q. vV ell, in your opinion, was there or was there not a.ny 
connection between the condition for which you were treating 
her and the automoUle accident that she described to you? 
A. From the history obtained from her and from all med-
ical facts that I have, it would appear to me that she was 
precipitated into a depression by the accident she 
page 133 ~ was in. ·. 
Q. Doctor, will a depression keep a person from 
attending to her normal duties and employment? 
A. Yes, sir. 
Q. Can you tell us why? . 
A. Well, depression is just as much of an illness as any 
other form of illness. Pe:ople lose interest; they simply can't 
function ; they can't take care of themselve:s ; they feel so 
badly, they are sick people. . 
Q. By "sick," what do you mean? What relation is there 
between a person's wanting to go to work and this depres-
sion? 
A. I don't know exactly-the relation between wanting to 
go to work? 
Q. You say you designate the condition as an illness or 
sickness. Now, would the patient have any control over that 
condition? 
A. No, sir. It. is an absolutely unconscious mechanism over 
which the patient ha~ no control at all. 
Q. How long have you treated Mrs. Lail? 
A. I first saw her on September 5, 1957. 'Ve have had 
her under treatment since. 
Q. Can you tell us how many times you have seei1 her? 
A. I don't have a record of the number of 
page 134 ~ times. She was hospitalized first on Seph•mher 
17, 1957, and discharged on November 3, 1957. 
Q. What do you mean by "hospitalized"? 
A. She was an in-patient in the Tucker Hospital. 
Q. What treatment was. she given during that period of 
time? · 
A. At that particular time she. was treated with a special 
drug, or special sub-insulin a.nd also with tranquilizing dru~s 
and sedatives and a gene;ral build-up, with psychotherapy, in 
an attempt to give her an understanding of herself. 
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Q. What is psychotherapy? 
A. Psychotherapy is any therapy directed at the mind. 
Q. Well, what is therapy? 
A. Therapy is treatment. 
Q. By whom was she given this treatment at the Tucker 
Hospital~ . 
A. She was treated by me or the nurses, me, primarily. We 
do not give drugs like insulin. ' 
Q. What was the purpose. of giving this insulin? 
A. Insulin is a drug that has been used since the early 30's 
for the relief of anxiety and tension. It is a substance that is 
already present in individuals' bodies. It has been found a lot 
of times to be an excellent agent in helping people 
page. 135 r to relieve themselves of some of their tension that 
they have and, by relieving people of tensions, a 
lot of times their depressions leave. It has been pretty well 
s~andardized to be a good treatment for some forms of depres-
siOn. 
Q. Did the sub-insulin help Mrs. Lail at all~ 
A. Mrs. Lail got considerably better, to the point that she 
felt she was able to leave the hospital and the point that she 
felt she would probably be able to return to work in a few 
weeks, but when she went out she found she was not as well 
as she expected to be and was not able to return to work. 
Q. Has she ever indicated a desire to go back to work? 
A. Yes, sir, very much so. 
Q. In your opinion, is she able to go back to world 
A. No, sir. 
Q. Whynot? 
A. Because her depression, her nervous tension exists to 
the point where it incapacitates her from work. 
Q. By whom was she referred? Do you know¥ 
A. She told me: that Dr. Kell told her at one time she should 
see a psychiatrist. I think Dr. Grinels referred her to 
us. 
page 136 r Q. He haR just testified and he said that. You 
say she was in the Tucker Hospital twice? 
A. Yes, sir. 
Q. How long was she in there the second time~ 
A. From January 25, 1958, to March 16, 19'58. 
Q. How long was thaU That was a period of-
A. About two and a half months. 
Q. Two and a half months the second time ; and the first 
time, how long~ 
A. A little less than two months. 
76 Supreme Court of Appeals of Virginia 
Dr. George 8. Fultz, Jr. 
Q. What was the e;xpense-let me put it this way: What is 
the total amount of the medical bills rendered by you as of 
this date? 
A. The hospital bill-I don't have it with me.-runs around 
$1,350. 
Q. Let me give you the copy of the bill and let's see if that 
is correct. 
A. Here it is, all of it. I'm sorry. 
Q. What is it 1 
A. The total hospital bill was $1,432.42; the professional bill 
was $885. 
Q. $885? 
A. Yes, sir. 
Q. Does this lady need additional treatment, Doctor? 
A. In my opinion, she does. 
page 137 .~ Q. Can you estimate with reasonable probabil-
ity for what length of time in the future it will be 
necessary for her to have either psychiatric or strictly med-
ical or neurological treatment for her present condition? 
A. I believe that is a very difficult thing to estimate. My 
feeling about a person who has a depression like Mrs. Lail has 
had is that when they do not respond to more conservative 
therapy, they should stay in the. hospital long enough, if they 
have no responsibilities, t.ha:t they can go ahead and get well. It 
usually takes six months or a year for some people to get 
completely over these· things. 
Q. From your experience with her and your treatment and 
her response up to the present time, what would be your 
estimate in her case T 
A. If I were going to continue treating her and if she were 
hospitalized, I would certainly like to have her in the hospital 
at least six months, and it may be longer. 
Q. For six months, what would be the expense? 
A. For a six-month pe.riod of time it would propably run 
in the neighborhood of six or seven thousand dollars. 
· Q. If she was unable to have private treatment, 
page 138 ~ what kind of hospital would she have to go to? 
A. The State Hospital. 
Q. Does Virginia have hospitals of that natureY 
A. Yes, sir. 
Q. Where are: they located Y 
A. The one she is entitled to, I understand, because of 
where she lives would be the Eastern State Hospital at Wil-
liamsburg. 
Q. Now, if she does not respond in six months what would 
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be your conclu,siori then as to· .hel~ condition? w6uld you co.a-
sider. it tempor~ry or permanent? ... 
· · A. If she did not respond in si~ months, I would certainly 
try to treat her for. a year or so before I would say that she 
was permanently disabled. I think most clinics state that 
around, conservatively speaking, seventy-five per cent of pa-
ti~nts with depressions like she has get well within a period 
. of ~rom a few months to two or three years,. and there is 3. 
:certain, percent of people with d~pressions that don't get well. 
. ·. Q. If a jlerson has had attacks of nervousness and head-
: aches ~ri· previous years, would that have any bearing on. the 
present condition 1 . · 
· A. I don't know, sir. I don't think so. · ' · · . 
Q. Are you in position to state when women have 
their periods that they have headaches, or are they nerv-
. . .. ous? . 
pag·e 139 ~ A. Yes, sir. Women very trequently, particu-
~ . .. . . larly when they are tense or depressed, have a lot 
'of- .co,in'p}ain.ts. when their_ premenstr1;1al period (lontinues. a 
fe'\T da)~s.~in that they get restless and apprehensive, and the 
syinptoins a1~e: aggravated 'pl~enienstrually. 
· Q. _Does that ind.icate that the person is mentally sick? 
·. A. Not ne~.essarily, i10, sir. . . 
·; . Q~ In the partic:ulai· case, would you say not necessarily? 
.. -A •. No,. sirr It do~s.Jlot. indicate. that a. p~rson is mentally 
. sick, heeause alot.of.i1omen have it. . . . . ·. r. .•·.1 , : !;:<: o., 
Q. A lot of won1en l1inre it who ;11·e mentally .si~:¥"" o~• Jij:_e h.qt 
menta1lvsick? . . .. . :;_.• .•:·;·-~. ''"'-······_ ,_., 
A.. 'rjwy.ar~,,yell. · ·. ·· . .. _ .·· ~·; ·' ".~- · !:: ~-
Q. no more have it that are wrlJ, or who ai•e: mentally sick? 
A. I don't know, Ri1·. I would say it is. much worse in people 
wl1o are usually nervous and ups~t arid sick. Most pe.rsons-· -
most women, females, are more upset_pre'rri:enstrually. 
Q. If a woman WllO WRS employed in ail industrial plant 
complained of being nervous or upset two or three times a 
year, would.- _that, hi your. opinion, be an indication that 
. . there was ap.ything wrong with her mentally or 
page 140. ~ nm1rologically? 
· . . A. Well, I wouldn't kn9w unJess I examined 
her. · 
Q. Well,. from that one statement, what I said, would that 
be an indication T 
A. No, sir, not necessarily. . 
Q. Did I ask you, Doctor, whether, in your opinion, she is 
able to go back to work? 
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A. Yes, sir, and I replied no, I did not think ehe was. 
Q. The other thing I was trying to find-and I would like 
your explanation to tell us why it does occur-did she com-
plain of having severe nightmares f 
A. Yes, sir, when J first saw her, she did. 
Q. Will you tell us why a pe.rson of that type has night-
mares f What causes it f 
A. I don't think anybody knows that, as far as I know. 
Nightmares are supposed to be dreams that awaken people 
and frighten them. People who are upset, very frequently will 
dream more profusely and will have more frightening dreams 
and will respond to the dreams and awake and be frightened; 
but I don't think it has ever been very satisfactorily estab-
lished why people dream. 
Q. I am not talking about the dreams-
A. Or why people have nightmares. 
Q. -I am talking about the dreams that 
page 141 ~ frighten people. . 
A. Well, generally frightening dreams, morbid 
dreams with frightening content are indicative of depression. 
Q. If they come with regularity, does that indicate any men-
tal condition or sickness T 
A. No, sir. There are a lot of people who dream who actu-
ally adjust pretty well, who occasionally have nightmares, 
once a month, or infrequently, but usually people who have 
nightmares, or if you go into ·their psyche fairly closely, you 
will find that the times they have them they are under a little 
bit more pressure than ordinarily. 
Q. And if a person has frightening dreams. and wakes up 
because of those dreams once a month or once every two weeks 
and that continues for months or years, would that have any 
connection with mental illness T 
A. In the total ·picture, it does. 
Q. In this case., what was your. impression of the relation-
ship of nightmares and her condition T. 
A. My impression was, I think her nightmares and dreams 
were closely related to her condition and her nightmares were 
frightening and morbid; at least, she told me she dreamed of 
the accident and was quite fearful of the accident and, as 
time we.nt on, she got away from he.r dreams 
page 142 ~ about the accident. 
. Q. In your practice, are you familiar with the 
menopause? 
A. Yes, sir. 
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Q. Will you tell us over what period of time the menopause 
ordinarily lasts, and what it is Y. 
A. That is a hard question to answer. It is felt that the 
menopause occurs in females between the ages of forty and 
forty-five. Some women stop menstruating when they are 
twenty-five, thirty, or thirty-five; some women don't stop men-
struating until they are fifty or fifty-five; but generally women 
stop menstruating in their forties. A great many men go 
throug·h an involutional period at fifty-five. But it is a variable 
thing. What happens is that the body becomes less active in 
the secre;tion of fluids, and what-not, and psycho-basically it 
is a period when a.dults are going from their active, full adult 
life into their more quiescent, senile age group, and it is dur-
ing this period that they have reached the end of their more 
productive years and are going into their more quiescent 
years. 
At present, according to the standards of the American 
Hospital Association and the American Psychiatric Associa-
tion, the.re is no such thing as an involutional depression; 
it is a psychiatric depression. 
page 143 ~ In my opinion, Mrs. Lail had a reaction to a 
situation of depression. There has been a good 
deal of reference to that by the American Hospital Associa-
tion and the American Psychiatric Association, although there 
is no reference at all to so-called "change of life" depres-
~ions. The incidence of mental illness does go up a.t this time. 
The way an individual gets upset during their involutional 
change of life depends upon their preexisting mentality. No-
body thinks of them as sick, but if anyone is subjected to 
strains during that particular period of time, they don't tol-
erate them as well as they do at other periods of their life and 
they are more. liable to get upset. 
I don't know whether that answers your question or not. 
Q. I think that helps considerably. You stated that in this 
case you do not consider her condition an involutional depres-
c;;ion Y 
A. I think we used the diagnosis clinically because we had 
not been using the newer classification. Actually, I don't think 
it is entirely correct. I think she has what most any psychi-
atrist would call a reactive type of depression. 
Q. WJ!a t is ''a reactive type of depression'' Y 
A. Well, generally there are two kinds of mental reactions. 
One is the psychotic state. The psychotic state is 
page 144 commonly ·known to lay ·people as an insanity. 
That is a state of being in which an individual's 
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total personality is affected, in which anybody can tell that the 
individual is mentally sick. People in a psychotic state get 
depressed. There is a psychoneurotic state in which only part 
of the personality is affected; the whole mind is not affected. 
A reactive depression is essentially a depression on a neurotic 
level iri which the individual's whole persona.lity is involved. 
They do iuYt necessa:rily appear to be emotiomillysick or men-
tally sick, but basically and primarily the illness is an emo-
tional one;. A reactive depression is frequently called a ''situ-
ational" d:e.Pl:ession, that is, a depression caused as a reaction 
to a :;;it11atio:ii. ·Tbe· most oommon is the depression an indi-
vidual undergoes if their father dies or· their mother dies. 
Most everyone. who has the. loss of a loved one gets mightily 
depressed, they lose interest, they have symptoms, and all that 
type of thing; ·· 
Does that answer it~ 
Q~ Yes, sir. Now, in this case, yo1;1 stated that you consider 
t lu~t Mrs. Lail suffers from a reactive type of depression~ · 
· A. Yes, sit·; "· . . .· . :; ·,· 
Q. In yo11r opihion, what :.caused this reactive type of de-
. · pressioi1? · · 
p!}ge '145 ~- A. F'rom what I gathered from talking to Mr:;. 
. Lail, I thought she: was precipitated into a de-
pression by the accident she was in. 
Q. Well, can an accident cause thaU . . 
A. I don't think the accident itself ever causes a depression. 
I think the threat to an individual's security afterwards-the 
general shake-up· in some individuals is enough of a stress 
for certain people that they will get depre.ssed. 
Q. Has a cerebral conctissimi. any conne·ctioil with iU 
A. I don't. know. By far the· great. majority of people who 
have eerehral concussions get well after a period of a few 
months. 
Vve have done several electroencephalograms on Mrs. Lail 
-not· sleep records-which have be.en normal, but that doel:l 
not mean that she still does not have some brain damage. She 
has been exatq.ined by me several times 11eurologically, but 
there has been no indication of any organic damage of her 
brain from the accident. That does not mean she could not 
have it. · 
Q. Doctor, you stated you thought she. ought to be in the 
hospital for at least six months and if she did not respond 
within that time, she ought to stay at least a year. 
page 146 ~ What would be the expense if she had to stay for a 
year1 
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A. In most any private psychiatric hospital the expense 
wonld probably run six- or seven hundred ·dollars a month; 
it would probably run in the n.eighborhood of nine to twelve 
thousand dollars a year. Different forms of treatment deter-
mine the expense. · 
Mr. Steingold: That is all. Thank you, Doctor. Answer 
counsel. 
CROSS EXAMINATION. 
Bv Mr. Miller: 
· ·Q. Doctor, when you first saw this lady, you said, you 
h1lked with her and she gave you a number of complaints and 
those were what she told you were her problems; is that ~or­
l't>C'11 
A. Yes, sir. 
Q. At that time, sir-and we are talking about objective 
finding-s-she did not have an objective findings of any or-
ganic brain injury Ol' any resulting problems from it7 
A. The objective findings were those of an individual who 
was au agitated and depressed person. 
Q. Neurologically, you found nothing wrong with her, did 
you? 
A. No. 
page 147 ~ Q. And, during her stay at the hospital, you 
say, you had several EG's? 
A. Two. 
Q. What are electroence.phalograms? . 
A. I am not qualified to go into any detail of EG's. The 
EG 's are simply brain wave tracings. 
Q. Dr. Wier Tucker is qualified, isn't he? 
A. Yes, sir. 
Q. I believe he is head :of the de:partment at the Medical 
Collep:e of Virginia, if I am correcU 
A. He is Professor of Neurology at MCV. 
Q. And he made these readings and he is a qualified man 
in that field 7 
A. Yes, sir. 
Q. And he gave you the advice or diagnosis, that they were 
normal? 
A. Yes, sir-non-sleep readings. 
Q. At the time you saw her, yon took this history that she 
had given to you. Now, Doctor, you d~agnosed this problem as 
an involutional type of depressiOn, d1dn tt you? 
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A. No, sir. That is in my notes, that is the way I wrote it 
up, but, as I explained a while ago, there. is no such thing a:s 
an involutional type of depression, according to 
page 148 ~ every-day thinking. She has a reactive type of de-
pression. · 
Q. But you have always described it as an involutional tvpe 
of depression? · · 
A. Not always. In my notes I used ''reactive.'' 
Q. Well, did you write to the. Tobacco Company and tell 
them that she had an involutional type of depression? 
A. Yes, sir. 
Q. In the field of psychiatry, in which you are, 'isn't it the 
understanding that that type of depression comes on between 
forty and fifty, and possibly sixty, when this change of life is 
occurring in a person? 
A. What I tried to explain is that psychiatry, in the last few 
years and in the most recent classification of illnesses, says 
there is no such thing as an involutional type of depression. 
Q. But you used itas late as October, 1958, didn't you? 
A. That is correct. 
Q. And in the field of psychiatry, aren't you in the habit of 
using it as the involutional type of depression in reference to 
people between forty and fifty years of age? 
A. No longer. 
Q~ But that is the type to which you have: been 
page 149 ~ referring· and to which you have. been accustomed; 
that is right, isn't it? 
A. Yes, sir . 
. Q. And, actually, reactive depression is a different type of 
depression than an involutional type of depression; isn't that 
correct? 
A. I am not too sure, because I don't think, any more, there 
is any sue~ thing as an involuttonal depression. · · 
. . ' . . -
Mr. Steingold: Your Honor, I don't like to object to the 
cross-examination, but he has been going on for forty~five 
minute.s on this involution. 
The Court: Vvell, it is not objectionable. Go ahead. 
By Mr. Miller: 
'Q. Doctor, in the use of "involutional depression," as you 
formerly used it, it is not necessarily·drie to the menopause-
it might come before or after? 
A. Involutional depression-that is the real significance··of 
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it in the past. It was supposed to have been a change of life 
depression. 
Q. In this reactive depression that you are speaking· of, do 
I understand in that type of depression a person has possibly 
· reached a situation and they have reached their 
page 150 ~ peak and their subconscious mechanisms are be-
. ginning to be geared up and something happens 
to which they react; is that the way it is? 
A. Yes, sir .. 
Q. So that you say someone may die in the family and th~ 
person left has this reactive depression that you speak of, or 
most anything that oc(lurs to them might be a precipitating 
factor? 
A. It has to be a sufficient stress to the personality. It can't 
usually be just a minor thing. 
Q. Could the loss of income, let us say, or the loss of one's 
job, or the loss of anything like that precipitate such a situa-
tion? 
A. What happened in 1928, after the war period? 
Q·. The answer is, yes, it could, isn't it? 
Now, you were considering electric shock treatments for this · 
lady; is that correct f 
A. Yes, sir. 
Q. Electric shock treatment is not given. for any organic 
disease of the; brain; isn't that correct? 
A. Electric shock treatment has been given any number of 
times to people who have organic brain disease but who have 
a depression of sufficient intensity that· the depression needs 
to be treated. Certainly, it is given with organic brain disease. 
It has been given to people who are depressed 
page 151 ~ with hardening of the arteries of the brain, Park-
inson's disease, and all like that. Depression is 
the big factor. . 
Q. Ordinarily, do you use electric shock for depression? 
. A. That is the only thing electric shock is good for. 
Q. Let me put it the other way. In conditions of organic 
disease., do you use electric shock? 
·A. Not ordinarily in organic disease, no, sir. 
Q. So, if there is organic brain dise:ase or damage, you do 
not use electric shock for that? · 
A. No, I didn't say that. If there is brain damage and there 
is depress~on, there you use the electric shock, but primarily 
for brain damage they are not given electric shock. 
Q. Doctor, did you examine the. records of the Medical Col-
. lege of Virginia? 
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A. Yes, sir. · 1 
Q. Did you e::xamine the American Tobacco Company rec-
ords~ 
A. Yes, sir. 
Q. Do you feel that as long as this lawsuit was pending and 
the .clahn was pending, it would be difficult for her, or·that 
that was part of the problem of continuing· depression~ 
.A. I don't think so. I don't think this par-
page 152 r ticular case has anything to do with it. I always 
feel that these people feel better once. they have a 
. settlement, whether it is nothing or a million dollars. I think 
in this particular case it had a lot to do with it, because· she 
could not afford it, she could not have hospitalization. It 
concerned her, as well as it did me. Her hospital bill was run-
ning up and people were after her all the. time. 
Q. Dr. Kellis a neurosurgeon~ 
A. I don't know him. 
Q. You know Dr. Troland and Dr. Meredith~ 
A. Yes, sir. . 
Q. And I believe Dr. Kellis a partner with them? 
A. I don't know. 
Mr. Miller: No further que;stions. 
Mr. Poole: We have no questions. 
Mr. Moncure: No questions. 
RE-DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. Doctor, there will be a term used here of "posttraumatic 
encephalopathy.'' What is that~ 
Mr. Miller: I will have to object to that. It is not in 
here. 
page 153 ~ The Court: Well, he just wanted him to define 
it. 
. A. I can give you the dictionary definition. "Encephalo" 
means brain and '' patho'' means disease. It is a brain de-
scriptive term which really doesn't mean too much of any-
thing. It means that a person has disease of the brain. 
Q. It does mean that? 
A. Yes. 
Q. One other question. From your examination of Mrs. Lail 
and treatment over the past year or more, are you in position 
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to state whethe:r she has undergone change of life, or is in 
the process of it nowT 
A. I don't think anybodj can ·tell you that now, until a per-
son actually do_es. I don't know. She is in that age group. The 
chauge of '1if~actually, the stoppage of menstruation is so 
variable from female to f~male; most individuals will stop 
~udde:J?.ly; others will take two or three years to stop ; some 
may stop and start again. It is simply an age group, as far 
as I know. 
Q. Mr. Miller was asking whether there were any objective 
symptoms. The Rorshach test-
A. The Rorshach test is a psychological test used by psy-
. chologists. A psychologist is an individual who 
page 154 } studies the que.stion and does not treat illnesses. 
We use tests a. lot of times just to verify, or to 
find out. But her Rorshach, I thiJik, indicated primarily she 
was depressed. There was a question in there: whether she 
might have some organic brain disea.e~e. 
Q. You stated that so fast, I don't know whether we all 
caught it. Would you mind telling us that again? · 
A. The Rorshach te~t shows she is primarily de.pressed, 
but there is a question of brain disease in the Rorshach test. 
I don't know how to interpret them. 
Q. But your hospital did perform the: Rorshach test? 
A. We had a. psychologist employed by the hospital who 
did the Rorshach. · 
Q . .A,nd that indicated what? . 
A. Merely the depression; but there is a question whether 
there might be organic disease of the nervous system . 
• . '. • 
page 155 ~ 
• • • • 
HELEN H. BATES, 
cnlled as a witness on behalf of the plaintiff, and being first 
duly sworn, testified .as follows: . · . : ·' 
DIRECT EXAMINATION. 
By Mr. Steingold: · ·· ·· 
Q. What is your full name and ·address T 
A. Helen·Hicks Bates, 2701-A Nelson·Road. 
page 156 ~ (\!. Are ·you· employed ·by ·the American Tobacco 
eompa.ny!. ~ .'· . . .. .:. . 
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A. Yes, sir. 
Q. How long have you been with them? 
A.· .Seven and a half years. 
Q. Do you know Mrs. Lail, the plaintiff in· this case1 
A. I know as to working with her, yes. · · 
Q. You . do not know her socially Y . 
i. 
A. 'No, no more than to work with her. I worked with 
her. · 
Q. Did you ride with her? 
A. Yes, sir. 
Q. In whose car? 
A. Allen Diggs'. 
Q. Were you with her on the ·day of this accident in June 
of last year T 
A. Yes, sir. 
· Q. June of 1957. 
A. Yes, sir. 
Q. Before we get to that, can you tell us what you paid 
Mr. Diggs for riding with him? 
A. Well, I paid him according to the way I rode. I paid 
him fifteen cents ~ach way, fifteen in the morning-if we 
worked five days a week, it was $1.50, which was 
page 157 ~ thirty cents a day for five days. 
Q. As far as you know, was that the same 
system used for the other riders in the carY 
A. I don't know how much they paid him. I did not see 
them when they paid him. That is how much I paid him. 
I was looking for a ride and Mildred was the one that told 
me about Allen coming down Floyd A venue. At the time I 
was living on Floyd A venue. 
Q. By '' Mildred'' you mean Mrs. Lail? 
A. Mrs. Lail. 
Q. On the day of the accident you . were in the car that 
was being operated by Mr. Diggs. In what part of the car 
were you riding? 
A. I was sitting in the front, in the middle between Mr. 
Diggs and Drema Compton. 
Q. Do you drive an automobile Y 
A. Yes. 
Q. Are you in position to state approximately at what 
speed traffic was moving that afternoon on Main Street 
shortly before this accident? 
A. I don't think the speed was very fast, because we was 
in a line of traffic approaching a stop light and there was a 
line of cars at the stop light there, Fifteenth and Main, back 
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' down to right there by the Chesape,ake Restaurant, 
page 158 ~ something like that, down from the Main ·Street 
Station. · 
Q. Before you approached that point, can you tell us what 
the speed of the vehicles was Y · 
A. Well, it was just practically bumper to h1,1mp~r. Every 
afternoon coming down from the American Tob~co Oom-
pany, you know, all the people working like that, all .the cars 
is coming down together, so I couldn't say. · · 
Q. Will you tell ns how the accident happened Y . 
A. As far as I know, now, I was turned around in the back 
and Mrs. Stairs was talking about a girl that worked in the 
factory, and I was sitting on the seat this way, lookiiig in the 
back, and Allen turned around and said, ''What did ·Doris· 
do today?" And when he turned around, Drema Compton 
told him to watch, and she told him to watch the secon.d time, 
and before he could stop the car he hit the truck, and this side 
kind of hit the dashboard and I was also injured in the 
accident. 
Q. Were you looking toward Mr. Diggs, or away from 
h~Y . 
A. I was turning this way, looking at the three. passengers 
in the back seat. , 
Mr. Miller: May the record show she turned to the right. 
page 159 ~ By Mr. Steingold: 
Q. How do you know which way Mr. Diggs was 
, looking just before this happened? · 
A. Because when he turned around, I turned around. 
Q. Who turned first? 
A. I turned first. He said, "What did Doris do today?" 
Q. Who was Doris 7 
A. A girl that works at the factory. 
Q. Was there anything unusual about what Doris did Y 
A. No, because I never did find out what Doris did. 
Q. The accident took place Y 
A. The accident took place. Before I turned back around, 
he was into the truck. 
Q·. What happened to Mrs. Lail Y 
A. She was sitting on the right-hand side, and I went to the 
hospital with her. · 
Q. What do you mean the right-hand side f 
A. She was sitting on the left-hand side-the driver·'s 
side._and her head hit this thing that holds the coats in. I 
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. went to the hospital with her. It wasn't a private doctor; 
· she' had a doctor in the emergency room. 
Q. You say she hit her head on something. Did 
page 160 ~ you see what she hit her head on? · 
A. The only thing I seen for her to hit .was the 
:thing you hang your coat on. I don't know wha:t you- call 
that. Don't you have an automobile? 
Q. Well, is- it me taU 
A. I don't know. I have a Ford and. he has a Chevrolet 
and the thing that I have in my automobile is different from 
,:the one he has in his. · 
Q. Mrs; Bates, with respect to the car that you were in that 
· day, do yottt know whether the part that she hit was soft or 
·hard? · . 
A. Well, it is not soft, it is hard. The little catches hooks 
onto the upholstery. · 
Q. What happened then 'l vYbat did she do after she was 
hit1 . 
A. Mter she was hit, I was hurt, and I told Mrs. Compton, 
"I can't breathe. · Get out and let me out," and I made 
it to the end of the car seat, coming on out of the door, and 
· Mrs. Mackey come there, because my knee was bleeding· nnd 
I was knocked breathless, and Mrs. Lail was sitting in the 
back seat and she said, ''I'm hurt. Somebody do something 
for me, somebody help me,'' and no one did anything for her, 
no more than she got in the ambulance, and the man that was 
in the ambulance told them to drive slow because 
· page 161 ~ three of Jby ribs was broken. So ·we went to the 
hospital and I asked them to notify my sister that 
I was there. · 
. Q·. Did Mrs. Lail go to the hospital with you? 
· A. Yes. Her and I went together and we left the hospital 
together. 
Mr. Steingold: That is all. Suppose you answer these 
gentlemen. · 
CROSS EXAMINATION. 
By Mr. Miller: 
. · Q. I understand, Mrs.- Bates, that you were _si,tting in the 
middleT 
A. That's ·right. · ·· 
:Q.· And 'you :Were turned to the rear! 
A. I was ffi.tting like· this at first and when Mr. Diggs 
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turned around, I turned around. 
Q. You turned around after he did 1 
A. That's right .. 
Q. And you looked .back toward Mrs. Stairs? 
A. That's right. 
Q. Your head was turned toward Mrs. Stairs 'l 
A. Yes. 
Q. Could you see Mr. Diggs at that time? 
A. No, I didn't see him at that time; no, but I seen his 
head turn. 
page ·162 } Q. But you could not see him at the time you 
turned around, looking at Mrs. Stairs? 
A. I wasn't looking at anybody particularly; I was looking 
at all three of them. 
·Q. So you don't. know what Mr. Diggs was doing at that 
time, do you, when you were turned around~ · 
A. Well, I was sitting just. as close to him as I could sit, 
and he was talking in the back seat, because I had my head 
turned and his ear right into mine. He asked, ''What did 
Doris do today~" 
Q. Could everybody in the back seat hear what he said 
back there? 
A. If they didn't, I don't know why they didn't. 
Q. Mrs. Lail was sitting behind him? 
A. Yes, sir. 
Q. She could hear him talking, too, couldn't she? 
A. Sure, she could. · 
Q. And you heard him talking back to the back then? 
A. Yes. 
Q. How long were you turned around there¥ 
· A. Well, it all happened just in a split second, because 
.we were all approaching the stop light, and when Drema 
said, "'Vatch!'' then she l10llered it again before we could 
turn around. I imagine he tried to stop the car; 
page 163 ~ I don't know whether he tried to stop the car or 
not, but I imagine he did. . . 
Q. Yon were going west on :Main Street; is that right? 
A; That's right. 
Q. And you say traffic w:as bumper to bumper? 
A. Practically bumper to bumper. You know how it is 
when a big factory lets out. 
Q. You had seen the traffic in. front of you? · 
A. Yes, sir. · . · 
Q. You had seen the lime spreader Y 
A. I saw the cars· going :UP Main Street,· and everything. 
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I couldn't tell you what kind it was, because I. don't know a 
cement mixer from a lime spreader. 
Q. Could you tell us whether or not the truck that you hit 
was in front of you as you were going. along Main Street? 
A. Yes. 
Q. You had seen it previously 1 
A. Yes. The traffic, of course, was all going along. 
Q. How far was the truck ahead of you when yo.u .last 
saw iU 
A. The last time I saw the truck was when I 
·page 164 ~ went to turn around, and I imagine Mr. Diggs 
· was trying to stop his car. It looked like the truck 
was that far (indicating) from us, and he didn't have a 
chance to stop. I can't say, myself, because I don't know. 
I haven't been driving but about a year, and I guess I couldn't 
stop my vehicle, either. 
Q. Was that the ·first time you saw that vehicle~ 
A. No. I was looking in front first. We hadn't turned 
but a minute, for him to say those words, and she hollered. 
Q. When did you first see that vehicle in front of you? 
How long before this accident~ 
A. I couldn't tell you that, because I don't know, except 
I knew the truck was in front of us when I turned around, 
and then when I went to turn back around again, when he was 
trying to get his car to stop, I seen it then, when we went into 
it. 
Q. You had seen it prior to the time you turned around and 
looked to the back of the car? 
A. Yes. 
Q. At that time, were you following the truck~ 
A. We were aU backed up Main Street in a line of traffic. 
Q. Could you tell approximately how far the truck was 
when you saw it, before you turned to look back? 
page 165 ~ A. I am not good at measuring, but I will say it 
was about eight feet, or something. I don't 
know. 
Q. Can you point out anything in here? 
A. I guess we was about as far as from here to that table. 
Q. How fa.st were you all going? 
A. I don't know. 
Mr. Steingold: If Your Honor please, can we estimate the 
distance to the table for the record? 
Mr. Miller: I would say it is 15 feet. 
The Court: It is about 8 feet, isn't it? 
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Mr. Moncure: It is about 12 (stepping the distance in-
dicated). About·9 feet. · 
By Mr. Miller: 
Q. Was the traffic moving real slowly then? 
A. Yes, we were moving real slowly. · · 
Q. Was there traffic both ways along the street 1 
A. Yes. 
Q. Were people getting off from work, and so forth? 
A. Yes, All of us was coming.from work. We got off at 
3:10 and I imagine it was about 3:20, and we waited until 
everybody got to the car and came on down Main Street, so 
it would have ·been about 3 :20 or 3 :25, somewhere along 
there. 
page 166 ~ Mr. Miller: Thank you. 
By Mr. Poole: 
Q. Before you hl.rned around, Mrs. Bates, you sa.w that 
the light up there was red, I believe you said? 
A. No, I didn't say the light up there was red. 
Q. Wha.t did you say in regard to the light? 
A. Said it was a. stop light up there and it was a. line of 
traffic stopped. 
Mr. Poole: We have no further questions. 
By Mr. Moncure : 
Q And when you did look back around, the truck was 
stopped, when he was that far from it? 
A. The truck was definitely stopped when I looked around. 
Q. Before you turned your head, it was moving, of course~ 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. Did you see the truck give any signal by hand or light 
before it stopped? 
A. No, because I had my head turned. 
Q. Before you turned your head 7 
A. No. I wasn't paying no attention to what 
page 167 r signal was in front of me. 
Q. I am talking about before you turned your 
head, when you were folJQwing the truck. · 
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A. No, 1 didn't see no signal. · . : .. ·. , 
Q. And you were. only about eight or nine feet behil}<J: the 
~~~ . . .. 
A. No, because I wasn't looking for an accident~ I w_llsn 't 
driving, so why would I be looking for one? · · · · , ·'-
Q. If there had been ~ hand signal, would you have seen it 
before- . . . . .. : . 
A. No, because I didn't have any right to look fo,r one. · 
• • • • • 
page 168} HARRY HENRY HOLMES, 
called as a witness by the plaintiff and being 
first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. What is your full name and age I 
A. Harry Henry Holmes, forty-two years old. 
Q. Whom were you working for on June 26, 19571 
A. Producers Cooperative Exchange. 
Q. What was your joM 
A. Truck driver. 
Q. Where had you been·~ 
A. King William County. 
Q. Did you have anything in your truck at the time of the 
accident. on Main Street~ 
A. No, sir. 
Q. Was there anyone with you I 
A. No, sir. ' 
Q. Do you use that same truck all the time, .or ~o you 
alternate and use other trucks I 
A. Yes, sir, we use it most. of the time. ·· · 
Q. Had you been using it at that time for any length of 
time? · 
A. Yes, sir, I had been using it quite a few days befor€' th€' 
accident. 
Q. Did anyone ever make an inspection to se€' 
page 169 ~ if the signal lights were burning, as far as you 
know? 
A. Yes, sir. I.kept them bm.·ning all the time. I can tell. 
I have a little button inside; I can tell when the signal lig-ht 
goes out~a little light insi4e .. If the light inside go€'s -out, 
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you can tell, and the light stays on. In other words, all the 
lights were working. 
Q. So far as you know, all the lights were "rorking? 
A. Yes, sir. . 
Q. Can you estimate the speed that traffic was making on 
Main Stre.et just before this accident? 
A. Well, now, when I come out to Twenty-First and Main, 
the light was in my favor and I turned to go west on Main. 
So, I was going along then, going about :fifteen or twenty 
miles an hour, on down until I got to Short Seventeenth 
Street. Then the traffic began to get heavy down there. 
Then I slowed up, and Mr. Hatchett, he had stopped in front 
of me and I seen him in plenty of time so I could have stopped. 
Q. You say traffic started getting heavier at Short Seven-
teenth Street? 
A. Yes, sir. 
Q. How could the traffic get heavier if there was a stop 
light there? · 
A. Well, the light up at Fifteenth and Main had blocked 
traffic up that far. 
page 170 ~ Q. You state it was getting heavier? 
A. Yes, sir; that's right. I run into heavier 
traffic along that time, up that far. 
Q. How long had you been following the car that was 
ahead of you, which was being driven by Mr. Hatchett? 
A. I overtaken him at Seventeenth Street. After the light 
changed at Seventeenth Street, went on across, and I was 
going about fifteen, or something like that, and then he had 
stopped just before he got just opposite the Main Street 
Station, and I thought I l1ad plenty of time to stop behind 
him. 
Q. You were at Seventeeth Street and, you say, you had 
stopped there for a red light? 
A. The light was in my favor. I kept ~oing. 
Q. Then you did not stop for a Ted light? 
A. No, sir, no red light had me there. 
Q. Then, nobody shot out in front of you Y 
A. No, sir. The other side of the light, the traffic was lined 
up from Fifteenth and Main on back to Main Street Station. 
Q. How far had you traveled in your line of sight with the 
truck still standing still for the Fifteenth Street stop }iq-ht? 
A. Well, the traffic was moving along kind of slow before 
· I got to it. I was coming from Twenty-First on 
page 171 ~ down to Seventeenth Street. 
Q. Let's get back to this Hatchett car that was 
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rightin front of you. Were you following that ahead of you 
when you got up to Seventeenth Street? 
A. Well, yes; he was going o;n down Main Street. 
Q. He was going down Main Street ahead of you, going 
west, wasn't he? 
A. That's right. 
Q. How close were you to that car when you passed Seven-
teenth Street? 
A. After I passed Seventeenth Street? 
Q. As you passed Seventeenth Street. 
A. I will say just about as far as from here to those 
windows over there. 
Q. From where you are sitting to the window would be 
about what? Would that be about 18 feet, would you say? 
A. Something like that. 
Q. What is that? A truck length f 
A. That is a little better than a truck length. 
Q. How long is your truck? 
A. That will be about 14 feet long. 
Q·. You mean it is shorter than a passenger car? 
A. I mean from the front all the way back to the back 
wheels, about 14 feet. 
Q'. You mean that is shorter than a passenger 
page 172 ~ car? 
A. No, sir. 
Q. The average little Chevrolet is about 17 feet, isn't 
it? 
A. No, sir, I don't think that. 
Q. What do you think it is? 
A. I don't think it is no more than about-I will say about 
12 feet, something like that. 
Q. They are getting right short now, aren't they f Let us 
assume, then, that your truck is -the same length as a Chevro-
let, whether it be 14 feet, 12 feet, or 17 feet. 
A. In other words, a-body on a big, long truck is .14 feet 
long. A 14-foot body would be on a big, heavy truck. I 
can drive that truck up beside of a 14-foot body and it will 
be not much long-er than that. I will sav somewhere about 
16 or 14 foot long. · 
Q. You were driving a little better than a car length· behind 
the car in front of you? 
A. Yes, sir. 
Q. And when you crossed Seventeenth Street. you were 
going about twenty miles an hour? 
A. No, sir; T was slowing up when I crossed there. 
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Q. Before you got to Seventeenth Street, were you going 
twenty, twenty-five, or thirty~ 
A. No, sir, I wasn't going thirty. When I turned at 
Twenty-First and Main, I did get up to about 
page 173 r twenty or twenty-five. . 
Q. But you turned in with the light, didn't you~ 
A. Yes, sir, a light at Twenty-First and Main. 
Q. This Hatchett car had come straight down Main Street, 
hadn't it? 
A. Yes, sir. 
Q. Then, it was past you? 
A. Yes, sir, he was ahead of me, but I didn't recognize no 
car, you know, I wasn't paying no attention to no car in 
front, what kind it was, or nothing. . 
Q. And you caught up with that car, because it had the 
green light and you had the red light when he had the green 
light? So, to get behind it you had to catch up with it and you 
had to go faster than it was going, didn't you~ 
A. What do you mean? 
Q. You had to go faster than the car in front of you to 
catch up with it~ 
A. Well, that is not~in other words, the traffic could slow 
on up; I wouldn't have to go fast to catch it. The traffic 
was moving kind of slow. 
Q. Could you see what was behind you? .. 
A. There was cars behind me~in the mirror. 
Q. When you got right behind this Hatchett car, how close 
did you get to it before you stopped 1 . 
A. I had plenty of room to stop there~as 
page 174 r close as·the man sitting on the side there. There 
was a car's distance when I come to a full stop. 
Q. Let's get this straight. This man in the front seat 
(indicating) ? 
A. This fellow over here. 
Q. The· gentleman in the jury in the front seat~. 
A. Yes. sir. 
Q. So that would be about 14 feet? 
A. Yes, sir. I come to a full stop. 
Q. You stopped about 14 feet behind the car in front of· 
you? 
A. That's right, in 14 feet-well, the distance I stopped 
from the car. 
Q. When the accident· took place, what happened to you? 
A. You mean when: they started hitting me from the rear? 
Q. Yes. 
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A. \V ell, all I know, that car come behind me and that 
just threw me back in the seat. It happened so quick, I didn't 
know what happened. 
Q. Wha.t happened to the· truck'? 
A. It just tore the b~ck dooi· off. 
Q. What happened to the front door'? 
A. It didn't hurt the front door. 
page 175 r Q. Did you hit the Hatchett car·t 
A. Yes, sir; that knocked me into the Hatc-hett 
car. 
Q. \Vas the blow hard enough t6 knock the truck 14 feeU 
A. Yes, sir, sUre; about as far as from here to that man. 
Q. What is your answer to that 1 
A. ·v{ ell, I will say he hit me hard enough to knock me as 
far as to that man right there. 
Q. You are sure you were not up against it 1 
A. No, because I stopped far enough back, I had plenty 
of time to take out a cigarette and light it if I wanted t9, 
after I stopped. 
Q. Have you heard anybody say that today? 
A. No, sir. 
Q. Weren't you sitting in court when the lawyer told the 
jury that you had time enough to take out a <'ip;arette aliCl 
light it? 
A. Oh, that's rig-ht. I forgot that. 
Q. \Vhen did you first think of saying that? 
A. \Vha t do you mean~ 
Q. You had time enough to take out a cigarette and light 
it; is that right 7 
A. Yes, sir. 
Q. And traffic was standing still while you had 
page 176 ~ time enough to take out a cigarette and light it? 
A. I didn't say I taken out a cigarette and lit 
it; I said I could have. 
Q. During all of that time that you were stopped there, 
you had time if you had wanted to to light a cigarette 1 
A. Yes, sir. 
Q. The traffic in front of you was standing stock-stil11 
A. That's right. 
Q. How long would you sav that traffic was standing still? 
A. Well, now, I couldn't tell you how long traffic was stand-
in~ still. 
Q. \Vas it stan din~ still a minute 1 
A. Because it was lining up on Main Street all the wRy 
back. 
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Q. How long does it take you to light a cigarette? Start 
right now. That is thirty seconds now. Are you ready? 
A. Yes, sir. 
Q. Let's start now. Tell us how long it is going to take 
you to light a cigarette? 
A. Well, if I had my cigarette in my pocket, I 
page 177 r could do it right now. . . 
Q. You could have it lit in seven seconds? 
· A. Yes, sir. 
Q. So you were stopped there no more than seven seconds~ 
A. I didn't time it. 
(~. \\Tell, I timed you, seven seconds; so you had been there 
seven seconds, had you not 1 
A. Well, I don't know. 
:l\h. Steingold: No further questions. 
CROSS EXAMINATION. 
Bv Mr. Miller: 
"Q. \Vhen you are going in a lane of traffic down on a main 
street, do you always stop your truck the distance that you 
are up there to the back rowf 
A. Yes, sir. I never like to get too close up on them. I 
always stop back far enough. 
Q. Do you know today what yon were actually doing at the 
time this collision occurred t \Vere ~'OU just sitting there! 
A. Yes, sir, just sitting, waiting for traffic, that is all. 
Q. You didn't have to put on your brakes, or anything? 
A. No, sir. I was just sitting, waiting for 
page 178 ( traffic to move. 
Mr. Miller: We have no further questions. 
Mr. Poole: \V e have no questions. 
Mr. :Moncure: \Ve have none at this time. 
The Court: Gentlemen, T believe that is all we ~an do 
today, so we may ar; well adjourn until tomorrow morning Rt 
ten o'clock. 
(Thereupon, an adjournment was taken until the following 
morning at ten o'clock.) ' 
page 179 r February 18, 1959. 
. 98 Supreme Court of Appeals of Virginia 
(The Court met. with counsel in chambers at ten o'clock 
a.m.) 
Appearances : M .. Wallace MQncure, III, for Defendants 
Producers Exchange and Holmes . 
. · Other appearances as previously noted. 
The ·Court : Gentlemen, I believe on yesterday a request 
was made for an opportunity to make a motion. I said we 
could take it up at a later time. . . 
Mr. Miller: Judge, I might call the Court's attention to 
the fact that after the Court had ruled on certain evidence, 
counsel for· the plaintiff, while the jury was passing behind 
them, made the statement to the Court, so that the jury could 
hear it, that it was to prove that the plaintiff was in good 
health at the time of the accident or before the a.ccident oc-
curred, and we have to move the Court for a mistrial because 
the specific evidence was not admissible and was improperly 
· stated when the jury was entering the box and 
page 180 F after the matter had been disposed of. 
The Court: I think it was an improper state-
ment, but I think the statement was that he desired an op-
portunity to prove that. Anyway, I will overrule the motion. 
Mr~ Miller : I except. 
Mr. Steingold: If Your Honor please, in connection with 
that same point, it will be argued, I assume; that the health of 
the plaintiff was bad before this accident, and the reason that 
I made the statement I did, it was in the course of the argu-
ment to the Court. 
The Court: Well, we sent the jury out to dispose of the 
matter and you should not have been talking after the jury 
started back into the room. 
Mr. Steingold: No, what I am saying is this : I would like 
a ruling of the Court at this time on whether Mr. Miller 
or other counsel will be permitted to argue that this woman's 
health was bad before this accident, when Dr. Grinels, :who 
was on the stand and being cross examined by Mr. Miller, 
said that when he examined her in 1956, I believe, he found 
that there was nothing wrong with her. She came to him 
for a complete examination and there was~ 't anything wrong 
with her. 
The Court: I could not possibly answer that at this time·, 
because all the evidence has not been entered. 
Mr. Steingold: Our motion .at that time was 
page 181 F to have Dr. Grinels testify before the jury. Let 
· me make the motion in this way: Dr. Grinels did 
testify to that effect; I move the Court that Dr. Grinel 's 
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testimony with reference . to what he found in 1956 to be 
read to the jury in lieu ·of bringing· him back. 
The Court : I will overrule it. 
Mr. Steingold ·: 'Exception. 
(The proceedings were then resumed in the courtroom 
before the jury.) 
Mr. Moncure: If Your Honor please, I thought it might 
be well to let the gentlemen of the jury know why I am here. 
Mr. Wallace Moncure could not be here today and I am more 
or less pinch-hitting in his place. 
Mr~ Steingold: Mrs. Lail is out in the corridor and she 
has just asked me if it would be all right· for her to stay out 
there, instead of being in here. · 
The Court: Certainly. 
Mr. Steingold: One of the defendants was on the stand 
when we adjourned, I think. . . 
The Court: Henry Holmes, I think. Do you want to r~call 
him for something Y 
Mr. Steingold: I don't think we had completed the exami-
nation, if Your Honor please. 
The Court: I thought we had, but if there is 
page 182 r S·Omething else you want to ask him, it is all right. 
Is there something else you want to ask him! 
Mr. Steingold: I had finished my examination of him and 
I thought someone else-
The Court: One of them had examined him, I think. 
Mr. Poole: Mr. Steingold had completed his examination, 
Mr. Miller had completed his, and we said we had no ques-
tions and Mr. Moncure said he had no questions. 
The Court : Very well, if there is nothing else. 
Mr. Steingold: I would like to call Mr. Hatchett, please. 
Mr. Hatchett is being called as an adverse witness. 
The Court: All right, sir. 
ROBERT C. HATCHETT, 
one of the defendants, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Steingold: 
·Q. Mr. Hatchett, will you state your full name, address, 
and occupation? 
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A. Robert C. Hatchett, Jr., 3010 Rosewood Avenue, 
operator American Tobacco Company. 
Q. What w~s your occupation in June, 1957 ~ 
A. Operator at American Tobacco Company. 
page 183 ~ Q. What do you mean ''operator''~ 
A. Machine operator. 
Q. Did you drive to and from work~ 
A. I did. 
Q. On June 26, 1957, the day of this accident, were you 
operating a car on Main Street going west~ 
A. I was. 
Q. Where had you started from, and when, that afternoon 1 
A. Twenty-Sixth and Main at 3:15, I would say. 
Q. What was the condition of traffic on Main Street going 
west at that time 1 
A. It was quite heavy. 
Q. ·About what speed were you going as you approached 
Seventeenth Street? 
A. Between fifteen and twenty miles an hour. I could not 
go very fast because traffic was in front of me. 
Q. Can you remember, as you approached Seventeenth 
Street, whether the light vvas amber or not~ 
A. No, I can't remember that. 
Q. Do you remember whether you were the last to make 
that light? 
A. I really don't remember that. 
Q. Do you remember ever seeing a truck behind you that 
collided with your car later? 
page 184 r A. No, I don't remember that. I don't re-
member seeing it while it was going down the 
street because I kept my eyes to the front. 
Q. You did not watch traffic in your rear-vision mirror 1 
A. No, I did not. 
Q. You did not look t.o see whether you could stop without 
affecting traffic coming behind you~ · 
A. No, sir. 
Q. How close were you to the car in front of you as you 
were driving- west on Main Street 1 
A. About fifteen feet. 
Q. That would be less than one carlength 1 
A. About fifteen feet, I would say. 
Q. Well, in carlengths 1 
A. I don't know what a carlength is. 
Q. Let us assume a small car; 
A. As far as from here to that guy right there in the black 
suit. 
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Q. Well, this morning I took the precaution to bring a 
tape. That has been lying on my desk. I forgot to bring it 
yesterday. Can you measure that? 
(Counsel and the Sheriff measured the distance indicated 
with a tapeline.) 
page 185 ~ The Sheriff: Fifteen feet. 
Mr. Steingold : Thank you. 
By Mr. Steingold: 
Q. Traffic was flowing smoothly as you crossed Seven-
teenth Street? 
A. Yes, it was. 
Q. And when did traffic start slowing up? 
A. Traffic started slowing up as I was hitting near Main 
Street Station, the other side of Main Street Station. 
Q. The other side~ By that you mean the east side? 
A. The east side. 
Q. You are pointing behind you, which is east in this court-
room. 
A. That's right. 
Q. How far would you say you were from the first car ahead 
of you when you saw it was either stopped or slowing up and 
you began to slow up-in carlengths or feet? 
A. We began to slow up-let's see now. Traffic was grad-
ually slowing up as I was going on, so naturally I would slow 
up, too. 
Q. Now, about how far back from Fifteenth Street would 
you say that was? 
A. At the market place. 
Q. Can you judge in feet? 
page 186 r A. No, I can't judge in feet. It is too far. 
Q. You were here yesterday when the officer 
said about three hundred feet. Do you agree or disagre~ 
with that? 
A. I agree with him. 
Q. So, in your opinion, traffic was stopped three hundred 
feet behind the light-
A. It wasn't stopped; it was moving gradually. 
Q. Well, were you moving when the truck struck you? 
A. No, sir. I had been still about a minute. 
Q. You think about a full minute~ 
A. Yes, I do. 
Q. Do you know whether there was a fire or other traffic 
blockage up there at the time? 
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. A. No, there was no fire up there. 
Q. Do you have any idea how often· a traffic light fluctuates, 
changes from red to green Y 
A. No, I don't. 
Q. While you were there standing still, did the traffic light 
change at all¥ · 
A. I really couldn't say, because I was wa:tching the car 
in front of me. 
Q. Tell us what happened. 
A. I was going west on Main Street, traffic began to slow 
up at the Old Market, I would say, and I got as 
page 187 ~ far as the other side of Main Street Station and 
stopped and had been standing there a minute 
when this truck hit me in the rear. 
Q. Did it do much damage to your car? 
A. You can look at it. It done fifty-some dollars worth of 
damage. 
Q. At the time of the accident, there were other people 
in your car? 
A. Yes, sir, it was. 
Q. How many people? 
A. Four; my wife and three others. 
Q. You all were talking, I suppose? 
A. They may have been talking, but I don't talk when I 
am driving. 
Q. You kept your head straight ahead? 
A. That's right. 
Q. Why was that? 
A. Because what is the use in turning around, looking, 
when you are supposed to keep your head straight ahead Y 
Q. Why are you supposed to keep your head straight ahead? 
A. To see where you are going. You don't want to hit the 
man in front of you, do you? 
Q. I hope not. 
Mr. Steingold: All right, s1r. I have no 
page 188 ~ further questions. . 
The Court : Do you want to examine now? 
CROSS EXAMINATION. 
By Mr. Miller: 
Q. You say this was three hundred to three hundred fifty 
feet east of-
A. I am just going by what the officer said. 
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Q. I am just trying to get the locatio~ straight. Main 
Street sort of goes into a bottom along there, and you we-re 
on the downgrade just before you got to the bottom? 
A. I was right at the bottom, 
Q. And the cars behind you would be com:ing downgrade a 
little bit then Y 
A. That's right. 
Mr. Miller: That is all. 
By Mr. Poole: 
Q. Mr. Hatchett, did the driver of the car immediately in 
front of you give any. signal of stopping Y 
A. No, sir, it did not. 
Mr. Poole: We have no further questions. 
page 189 ~ By Mr. Moncure: 
Q. And the first notice that the vehicle ahead 
of you was stopping was when the brake lights ahead of you 
went on' 
A. That's right. 
Q. And he gave no signal~ 
A. No, sir. 
Q. Did you give any signal1 
A. I didn't give any signal, but my brake lights was work-
ing. 
Q. And going at fifteen or twenty miles an hour, you can 
stop in eighteen or twenty feet Y 
A. I was gradually slowing as I was going down the street. 
Q. And the first warning you had was when his brake lights 
went on? 
A. That's right. 
Q. And the truck behind you was in the same boat you were 
in as far as any signal ahead Y 
A. That's right. 
Mr. Moncure: I have no further questions. 
Mr. Steingold: Mr. Diggs. 
page 190 ~ ALLEN REED DIGGS, 
. · one of the defendants, being first duly sworn, 
testified as follows : · 
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DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. Mr. Diggs, you are one of the defendants in this case~ 
A. Yes, sir. 
Q. What is your full name, address, and occupation~ 
A. Allen Reed Diggs, 4401 Grove A venue; I work for the 
American Tobacco Company as a machine operator, packing 
machine operator. 
Q. Do you drive to and from work~ 
A. Yes, sir. 
Q. Do you carry riders? 
A. Yes, sir. 
Q. Do you work with any of the riders that you carry, that 
is, in your department¥ 
A. Not directly, no, sir. 
Q. In what department does Mrs. Myrtle Stairs work~ 
A. Packing Department. 
Q. Packing room? 
A. Packing Department. 
Q. Packing Department. How long have you known her? 
A. Twenty-three or twenty-four years. 
Q·. Is the Packing Department near the depart-
page 191 ~ ment where you work¥ 
A. Sir~ 
Q. Is the Packing Department near the department where 
you work in the plant? 
A. I work in the Packing Department. 
Q. Does Myrtle Stairs work in the Packing Department? 
A. Yes. 
Q. You both work in the same department~ 
A. It is on different floors. 
Q. Bnt in the same department~ 
A. Yes, sir. 
Q. You know people in the department~ 
A. Oh, yes. 
Q. There was one of the witnesses here yesterday, Mrs. 
Bates, I believe, that said there was some discussion about 
s·ome lady that you all were kidding about-who did she 
say~ 
A. She said a Doris, but I know quite a few Dorises down 
there. I couldn't tell you which one she was speaking of. 
Q. Yon don't know which Doris you were speaking of that 
day? 
A. No, sir. 
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Q. Do you kid about many Do rises there? 
page 192 ~ A. Well, we kid about everybody down there. 
Q. Now, as I understand it, you were going 
west on Main .Street? 
A. Yes, sir. 
Q; Suppose you tell us your version of what happened. 
A. Well, I was going west on Main Street and as I ap-
proached Twenty-First Street this lime spreader truck came 
out of Twenty-First Street and turned the corner. As he 
turned the corner the light turned green and I didn't have to 
stop, and I just fell into traffic behind this truck and followed 
him on down to Seventeenth Street, and that is where the 
collision was. 
Q. Well, tell us how it happened. 
A. Well, I didn't see the truck stop, but when I saw the 
truck was standing still I was too close to stop. 
Q. You were warned by one of the young ladies? 
A. I didn't hear anybody warn me, no, sir. 
Q. You won't deny that the lady yelled to you three times, 
will you? 
A. I didn't hear it. 
Q. Well, do you deny that she did so? 
A. I could not deny it because I didn't hea-r it. 
Q. Well, if you were there, you would have heard it, 
wouldn't you? 
A. I was there, but I didn't hear it. 
page 193 ~ Q. I say, if you were there and she had warned 
you, you would have heard it? 
A. I don't know; not necessarily. 
Q. Well, why? 
A. Because they were talking in the car and laughing. 
Q. And you were talking and laughing, too? 
A. I was talking. 
Q. And laughing too? 
A. I don't know that I was laughing; I was talking. 
Q. And your head was turned, talking to Myrtle Stah·s 
at that time Y 
A. I don't recall my head being turned. 
Q. But you did not see the truck directly in front of you Y 
A. I didn't see the truck when it came to a stop. 
Q. Can you tell us why you didn't see the truck? 
A. I just didn't see it, that is all. 
Q. You won't say you were looking right at it and didn't 
see it? 
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A. No, I won't say 1 was looking right at it, but I don't re-
call having my head turned. · 
Q. And the truck had been ahead of you from Twenty-First 
Street to the middle of the block going west between Seven-
teenth Street and Fifteenth StreetY 
pag 194 ~ A. The collision happened about Short Seven-
teenth Street. 
Q. vV ell, at Short. Seventeenth Street there is a traffic light, 
isn't there Y · 
A. A traffic light entering Main, no traffic light on Main. 
Q. So you went through that traffic light f There wasn't 
anything wrong with thatv 
A. No. 
Q. Following this truck 1 
A. That's right. 
Q. And then you crashed into it. About how fast would 
you say you were going when you struck that truck 7 
A. I would say I was going about fifteen miles an hour. 
Q. Could it be closer to twenty or twenty-five Y 
A. No, sir, because the traffic was quite heavy and we were 
driving slow. 
Q. Well, why do you say thaU Did you look at your 
speedometer Y 
A. No, I didn't look at my speedometer, but I have been 
driving a car about thirty-three years and I think I can judge 
speed. 
Q. The truck driver said you hit him so hard that you 
· knocked him, I believe he said, fourteen feet into 
page 195 r the car ahead of him. 
A. Well, if I had knocked the truck fourtcrn 
feet, I would have had to be traveling at a speed of sixty 
miles an hour-a big truck like that. 
Q. It was on a downgrade, though? 
A. Just a small grade. 
Q. You don't think it was great enough to have innde the 
truck roll down~ 
A. It could have rolled if it didn't have the brakes on. 
Q. If he was on the downgrade, he would be hound to have 
his brakes on~ 
A. Not necessarilv. 
Q. Well, he would roll if he didn't have his brakes on? 
A. Well, he could have. 
Q. Can you explain how he bounced fourteen feet when you 
struck him 7 
A. He didn't bounce fourteen feet. 
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Q. Well, what did he do? 
A. There was· about this much space (indicating) between 
my car and the back of the truck when I got out of my car~ 
Q. Did you bounce off of his car? · 
A. No, sir. My car stopped. I put the brakes 
page 196 ~ on just as the collision occurred. 
Mr. Miller: Could we ask him to measure the distance he 
indicated' 
The Witness: I will say about four feet. 
The Court: No. 
(The witness indicated again.) 
The Court: About four feet. 
By Mr. Steing9ld: 
Q. How badly was Mrs. Bates hurt? 
A. Well, as far as I have been able to learn-
Mr. Miller: I object to that. 
The Court: No-what you observed at the scene of the 
accident: 
Mr. Steingold: If Your Honor please, the purpose of the 
question is to find with what velocity he struck. The lady said 
she was taken to the hospital for the reason that she had three 
broken ribs. 
The Court: Tha.t doesn't make any difference. All he 
can testify to is personal observation. I assume that you 
want it at the time of the accident; is that right? 
Mr. Steingold: I want to know how badly the 
page 197 ~ lady was hurt, if he knows. 
The Court: He is not an expert, so all he can. 
give is his observation. 
Mr. Steingold: Your Honor, I don't want to transgress. 
There is some other reason why he would know, which is 
better than hearsay information, and counsel knows-
The Court: That is a little different question from ob-
servations of a physical condition, and one thing and another. 
By Mr. Steingold: 
Q. What happened to Mrs. Bates? 
A. Well, I got out of the car on the left side and she and . 
Mrs. Compton was riding in front, they got out of the car on 
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the right side, and I turned and asked if everybody was all 
right in the back seat and they said-
Q. Did you hear my question 1 
A. Yes. I am getting to it. 
Q. I said, what happened to Mrs. Bates~ 
A. What happened to her? 
Q. Yes. 
A. She hurt her leg, as far as I can understand-not her 
ribs, but her leg. 
Q. \Vho was the one who hurt her ribs? 
A. Mrs. Bates. At the time, she thought her ribs ';o-'ere 
·hurt, but she ended up with her leg. She struck 
page 198 ~ the other door; I think it was with her leg. 
Q. \Vas she taken to the hospital? 
A. Yes, sir. 
Q. Did the doctor examine her at the scene of the accident? 
A. 'Jo, sir. 
Q. No intern was on the ambulance? 
A. No. It was a police ambulance. 
Q. A police car? 
A. Yes, sir. 
Q. Who else was hurt in the car? 
A. Mrs. Lail. 
Q. Anyone else? 
A. Not as I know of. Nobody complained of anything. 
• • 
. page 202 ~ 
• • • • 
MRS. MARY .J. BOYD. 
called as a witness on behalf of the plaintiff and being first 
rluly sworn, testified as follo>vs : 
DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. What is your full name and address? 
A. Mary Joanne Boyd, 43 Brandon Road. 
Q. Your occupation? 
A. Saleslady at Thalhimer's. 
pag~.t. 203 ~ Q. Are you related to the plaintiff in this case, 
Mrs. Mildred Lail? 
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A. Yes; T am her sister-in-law. 
Q. How long have you known Mrs. Lail T 
A. About fourteen years. 
Q. How long have you been married T 
A. About the same. 
Q. Have you had occasion to come into contact with Mrs. 
Lail very often T 
A. Yes. We have been very friendly. 
Q. Do you know what her nature was with reference to how 
she mingled with other people T 
A. Yes. She was cheerful, pleasant, and a lot of fun. 
Q. Do you know whether she complained of a nervous con-
dition to any extent, headaches, or things of that sort? 
A. No. 
Q. I know what your answer is intended to be. I asked you 
if you know. Do you know whether she complained of those 
things? 
A. No. 
Q. You don't know T 
A. Not to my knowledge. 
By the Court: 
Q. Did she complainT 
page 204 r A. No, she didn't complain to me. 
By Mr. Steingold: 
Q. Was she afraid to ride in cars before this accident T 
A. No, indeed. Mildred wasn't afraid of anything. 
Q. Of course, you never worked 'vith her, did you' 
A. No, I clidn 't ·work with her. 
Q. Was she afraid to sleep in the dark before this acCI-
dent? 
A. No. 
Q. Do you know whether she is nowT 
A. Yes, she is now. 
Q. How do you know that T 
A. Well, she lives with me now. 
Q. How 1ong has she been living with you? 
A. Since her accident. 
Q. Who are the members of your household? 
A. Well, my husband, a.nd my daughter May. 
Q. How old is your daughter? 
A. Thirteen. 
Q. How large is your home? 
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A. Well, I have five rooms d.own and tw.o upstairs; seven 
rooms .. 
Q. Well, where ~e the bedrooms T 
A. Well, there is two bedrooms down and then 
page 205 ~ the others upstairs. 
Q. You say Mrs. Lail stays with y.ou. Where 
does she stay? 
A. She sleeps downstairs in the room with niy daughter. 
Q. Why doesn't she sleep upstair111 in a private room? 
A. Because she is afraid to. 
Q. What gives you the impression she is afraid toY 
A. Well, she said she was. · 
Q. Have you tried to get her to sleep upstairs? 
A. Yes, but she doesn't want to. She is afraid. 
Q. What happens there during the night? Do JIOU know of 
anything unusual? · 
A. Well, she has awakened me a number of times, maybe 
crying out, or she will get up and say she can't sleep. Different 
times she would wake me U:p hollering out. · 
Q. What do you mean by "hollering out"? 
A. Well, I mean I would wake up and hear her hollering 
out. · 
Q. Can you tell us how often that has happened Y 
A. Well, no definite time. It might be two nights in a row 
and then again it might be several weeks. 
Q. How long has she been staying with you Y 
A. Well, she has been with me since the accident except, you 
know, when she has been in the hospital, or some-
page 206 ~ thing like that. 
Q. Well, how long would that beY 
A. Well, let's see. It has been about a year and a half, 
or something like that. 
Q. She has been with you most of that time? 
A. Yes. 
Q. During that time, can you tell us how long a period 
there has been that she did not wake up and disturb vou 
during the night? . " 
A. Well, I don't know exactly. I mean, it might be a week 
or two and then it might be, you know, ·two nights in a row. 
It would be different times. 
Q. During what part of the night would you say that would 
be? 
· A. Well, maybe two o'clock, or something. She. doesn't 
seem . to sleep very well at all. 
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Q. Did she ever explain to you why she woke up yelling 
and disturbing you T 
A. Well, when she would wake up she would say her head 
hurt her bad, always her head. 
Q. Did she say why she was yelling? 
A. She said she was having nightmares. 
Q. Did she ever explain any .of them to you¥ 
A. No. She said, "These terrible nightmares." 
Q. Do you know whether shehas done any kind 
page 207 ~ of work since her injury in June of 195H 
A. Well, I know she did go back one time and 
try to work, I think it was four days, or something like that, 
and she couldn't do it. 
Q. Why doesn't she go back to work¥ 
A. Well, she wants to. She has told me many times over, 
''If I could just get back to work.'' 
Q. Well, do you know what prevents her from doing it? 
A. Well, she is very mixed up. She is really pitiful. 
Q. In what way is she mixed up? 
A. Well, she will set the table and put the knives and 
forks backwards. She forgets to put on her hose. Then, 
she can't stand a clock ticking; she will put it in the dresser 
drawer. She is all mixed up. 
Q. About what? 
A. About the clock in her room, in the dresser drawer. 
She can't stand to hear it ticking. 
Q. What does she do that is not normaU 
A. Well, she will leave the coffee pot on, forget to put her 
hose on, gets her knitting all mixed up. I mean, she is just 
all mixed up about everything. 
Q. Was she that way before the accident? 
A. No, she wasn't. 
page 208 ~ Q. Have you all made any arrangements for 
hospitalization for her, or have you discussed it 
with her? 
Mr. Miller: I will have to object, sir. 
Mr. Steingold: Let me withdraw that question and see if 
I can reframe it in a better way. 
By Mr. Steingold: 
Q. What hospital ·has she been going to? 
·A. Tucker's. 
Q. Has she been able to take care of her own bills at the 
hospital? · 
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A. No, indeed, she has not. 
Mr. Miller: Your Honor, I must ask the Court to strike the 
evidence. 
The Court : Gentlemen, you will disregard that. It doesn't 
make any difference whether the bills have been paid or 
not. 
l\Ir. Steingold: I will ask the next question, Your Honor: 
Q. As far as you know, has Tucker Hospital continued to 
treat her? 
A. Yes. 
Q. Have you personally discussed anything with the doctors 
at Tucker's about her? 
A. No. 
Q. Has your husband? 
page 209 ~ A. I don't know. I think be has. 
Q. Did you see her when she was in the hos-
pi tal? 
A. Yes, I did. 
Q. Can you identify this photograph? 
A. Yes; that is Mildred. 
Q. Where was that picture taken 'f 
A. In the Medical College Hospital. 
Q. Will you look carefully at her face and tell us whether 
you see anything that refreshes your recollection as to how she 
looked? 
A. Yes. · Her eye was all, you know, black looking around 
here and puffed up. 
Q. Will you step down to the jmy, }Jleasl.', and point that 
out to them? 
A. (Indicating to the jury:) Right here her eye is all 
puffed up. 
Mr. Steingold: ·Let us mark that as a plaintiff's exhibit, 
whatever the number is, and we will turn it over to the jury. 
The Court: No. 5, I think. 
Mr. Steingold: It appears to be 5. 
(The photograph referred to was filed in evidence and 
marked Plaintiff's Exhibit No. 5.) · 
page 210 ~ Q. Now, Mrs. Boyd, do you know of any skills 
which Mrs. Lail has now that she could use in an 
effort to make a living? 
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A. No. 
Q. She is not married, is she? 
A. I didn't hear you. 
By the Court: 
Q. Is she married? 
A. No, she is not. 
By Mr. Steingold: 
Q. I believe she has a son. Does he live with her? 
A. No. 
Q. \Vhere is he? 
A. He works out of town. 
Q. Is he married J 
A. Yes. 
Q. Is she able to sleep in a normal way, other than the 
nightmares and waking up 1 Does she go to bed when you 
other peole go to bed in the house? 
A. Well, sometimes. 
Q. What do you mean by ''sometimes'' 1 
A. Sometimes, if her head is hurting her, she will say, "I 
am going to stay up a while,'' until she thinks she can go to 
bed. But she is so nervous. 
Q. Well, what happens to hed Does she disturb 
page 211 ~ you in any way, other than by the waking up and 
yelling and screaming 1 
A. \Veil, I mean, different things that she does. 
Q. I am talking about at night. 
A. Oh, at night; if she walks around too much when \Ve 
are trying to sleep. 
Q. How often does it happen that she walks around too 
much when you are trying to sleep 7 
A. Well, I don't know exactly. 
Q. I am not trying to find exactly-just about how often? 
A. Well, maybe once a week, or once every two weeks. 
Mr. Steingold: I have no further questions. 
CROSS EXAMINATION. 
By Mr. Miller: 
Q. Mrs. Boyd, do you mind answering a few for me? I 
will speak to you, but you just tell the jury over there, please. 
You say that she is not married 1 
A. No. 
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Mary J. ·Boyd; 
Q. She is divorced; is that correct Y 
A. Yes. 
page 212 ~ Q. You have identified this Plaintiff's Exhibit 
No. 5. Do you know who took that picture Y 
A. Yes. 
Q. Who? 
A. Mr. Steingold. 
Q. Mr. Steingold? 
A. Uh- huh. 
Q. At the Medical College Y 
A. Uh-huh. 
Q. You said that she has stayed with you since the accident, 
if I understood you correctly? 
A. Yes; that is right. 
Q. Did she ever live with you prior to that time Y 
· A. No, but she would spend weekends with me, but she 
didn't live with me before that time. 
Q. Was it infrequently, once in a while, that she would 
come over and stay with you Y 
A. Quite frequently. 
Q. Does that mean several times a year Y 
A. No; maybe every other weekend, or something, because 
you know, we did visit quite a bit.. 
Q. But most of her time was spent at her own homeY 
A .. That is true. 
Q. And certainly during the week when she was working, 
and so forth, she live.d a.t her homeY · 
page 213 ~ A. True. 
Q. And you say that once in a while she would 
come over a.nd spend the weekend with you? 
A. That is true. 
Q. You said that she had difficulty sleeping at night and 
sometimes would awaken. You could not tell us whether she 
had difficulty sleeping at home prior to the accident, or not, 
could you? 
A. No. 
Q. You have no way of knowing that, have you? 
A. That is true. 
Q. You say that you work at Thalhimer's? 
A. That is true. 
Q. And how long have you been at Thalhimer 's? 
A. Ten years. 
Q. And you say you have children Y 
A. One, yes. 
Q. How old is that child Y 
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A. Thirteen. 
Q. You say that she stays at your home; is that correct? 
A. That is true. 
Q. While she is a.t your home, does she clean the house 
and do the work around the house~ 
A. No, she does not. I have a maid. 
page 214 ~ Q. Well, she can clean up, and so forth, can't 
she? 
A. Well, she does different things, but she, you know, will 
get mixed up on a whole lot of things. 
Q. You say that she has been with you since the accidenU 
A. Yes, sir. 
Q. You said except for the times that she was in Tucker's 
Hospital. Has she been with you all the time since then~ 
A. Yes. 
Q. Has that been regularly, ever . since the accident oc-
curred~ 
A. Yes. 
Q. She is with you now Y 
A. Yes, she is. 
Q. Has she been with you the last week or two weeks~ 
A. Yes; she has been with me right along. 
Q. Constantly, every night; is that right? Every night? 
A. Yes. 
Q. How about during the whole period except-
Mr. Steingold: I object to this line of examination for this 
reason: I know what the facts are and know 
page 215 ~ what this witness is going to answer. . I think 
enough has been asked along this line. By con-
tinued questioning along this line, it can have no relationship 
to the issues in this case. Mr. Miller may submit some ques-
tion that is improper and unfounded. 
The Court: It is proper up to this point. 
Mr. Steingold: But I don't think he ought to continue to 
hammer on the same point. 
The Court: Go ahead, Mr. Miller. 
By Mr. Miller: 
Q. Now, you said that prior to the time of the accident, she 
did not complain of nervousness, and so forth. You were 
talking about when you were with her, of course~ 
A. That's right. ' 
Q. And you saw her on weekends when she would come over 
and visit with you, and so forth~ 
116 Supreme. Court of Appeals of Virginia 
Turner S. Boyd. 
A. That is true. 
Q. You, of course, are not speaking of when she was with 
other people or when she was at work and you were not 
there? 
A. No, of course not. 
• • • • • 
page 217 ~ 
• • • • • 
TURNER S. BOYD, 
called as a witness by the plaintiff and being first duly sworn, 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Steingold : 
Q. What is your full name, address, and occupation, Mr. 
Boyd? 
A. Turner Southall Boyd-
Q. Talk slowly, Mr. Boyd, because what you say has t.o be 
taken down. I know it is characteristic of you to talk fast. 
A. Yes, sir. I live at 43 Brandon Road in Chesterfield 
County. 
Q. And your occupation? 
A. I am an industrial agent for United Insurance Company 
of America. 
page 218 ~ Q. Are you related to Mrs. Mildred Lail, the 
plaintiff in this case? 
A. Yes, sir; I am her brother. 
Q. How old is she? 
A. Forty-six. 
Q·. And how old are you? 
A. Thirty-three. 
Q. How old? 
A. Thirty-three. 
Q. And she is forty-six? 
A. Yes, sir. 
Q. Have you been in contact with her in the past five or ten 
yearst 
A. Yes, sir. 
Q. How often have you seen her in that timet 
A. You mean up until the accident 1 
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Q. Yes. 
A. Before the accident I would see her on an average, in 
the summertime, of maybe every weekend. We would spend 
our weekends together, go to the beach together, or she would 
c:ome over to the house-we live in the county-and we would 
play croquet together, or go on a picnic together, quite often. 
Q. In that period of time, do you know whether your sister 
was ill in any way from any cause? 
page 219 ~ A. No, sir, not to my knowing, other than may-
be a bad cold, or something like that. 
Q. Of course, you would not know anything about any 
female trouble? 
A. No, sir. 
Q. Did she complain in your presence of headaches? 
A. You mean here lately~ 
Q. No, before the accident. 
A. No, sir. 
Q. Nervousness? 
A. No, sir. 
Q. Sleeplessness? 
A. No, sir. 
Q. Nightmares~ 
A. No, sir. 
Q. Do you have with you any photographs that will show 
what she looked like before the accidenU 
A. Yes, sir. 
Q. May I see them? 
A. (Producing two pictures) The identification is written 
on the baek of them. 
The Court: You mean, sho·wing when they are taken, 
showing who they are? 
The ·witness: My sister and myself and my brother. I 
think you can look at them and tell the difference. 
page 220 r The Court: Mr. Steingold, I imagine this jury 
would like to know when they were taken, if you 
"'lvill ask the witness. Or do they show? 
1\fr. Steingold: Yes, sir. I have not seen them yet. I wish 
we had an enlargement. 
By Mr. Steingold: 
Q. Well, for what they are worth, when were the pictures 
taken, Mr. Boyd? 
A. These pictures are three years old. They were taken at 
Poeohontas State Park. 
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Q. I. show. you these photographs and ask you whether they 
show Mrs. ~ail, your sister~ · ' 
. A ... Yes, sir. 
Mr .. Steingol~:. We wouldlike to introduce the photographs . 
in evidence as Plaintiff's EXhibits 8 and 9. 
(The photographs were: received in evidence and marked 
Plaintiff's Exhibits Nos. 8 and 9.) 
Q. Did your sister appear to be depressed in any manner 
before this accident 1 
A. No, sir. · 
Q. Did she go to movies. or-
Mr. Miller: Your Honor, I think we are lead-
page 221 } ing the witness too much. 
The Court: You can ask about her general 
activities.· 
By Mr. ·Steingold: 
. Q: Can you tell us what her activities were before the acci-
dentf 
A. Well, her life was as normal as the average person's 
was. She participated with us in oe:roquet, swimming, and 
picnics, she would go shopping with my wife. She was quite 
a normal person. 
Q. Did she have occasion to stay with you at any time prior 
to the accident? 
A. Yes, sir. 
Q. What was the occasion, and how often? 
A. Well, she was off on weekends a lot of times. She didn't 
work on Saturday hardly at all, and the little girl didn't go 
to school, either, so they would spend the ·weekend together 
and they would go shopping together and go. to a movie to-
gether and have lunch together and then come home. 
Q. What was her nature before the. accident as compared to 
what it is now? .Just tell us in your own words the difference 
between your sister today, since the a.ooident, and before the 
accident. · 
A. Before the accident, she was quite cheerful 
page 222 ~· and she didn't seem to complain of anything, and 
since the accident she has been more of a sullen 
mood, she is very nervous and very easily upset, and she ·is 
just not sure of herself in doing hardly anything. 
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Q. Is that all? 
A. No, sir. She does a lot of things that bother her. 
Q. You see, these gentlemen don't know and the Court 
doesn't know, and you have to tell us what we don't know. 
A. Yes, sir. Well, for instance, my wife and myself try 
to adjust her back to her old self and let her do little things 
around the house, like helping with the dishes and with the 
meal.. Of course; my wife is always with her, watching her 
and helping her, and she would do .little things that were 
wrong, and we would tell her what was wrong. 
Q. Just what have you seen her do wrong¥ 
A. I have seen her set the table wrong; I have seen her 
burn up the coffee pot; I have seen her make little clothes for 
my daughter's doll; and I have always cautioned my wife 
not to fuss with her but to help her try to get bMk to herself, 
and my wife has been very patient in doing it, and there is all 
the difference in her before the accident and now. 
page 223 ~ Q. A difference in whaU 
A. In her attitude, how she feels and how she 
acts and looks. ' · 
Q. You are just stating generalities. 
A. Well, she makes mistakes in practically everything she 
does. 
Q. Tell us about some of the mistakes. 
A. Well, she makes up the bed wrong. 
Q. How does she? 
A. She makes up the bed wrong. She made it up once for 
me and she put the bedspread on and then put the blanket on. 
Instead of putting the blanket on and then putting the. spread 
on, she put the blanket completely over the bedspread. 
Q. What else does she do that appears to be so wrong to 
you? You said she would set "the table wrong~ 
A. She would set the knife and the fork on the left side and 
the spoon on the right. We use instant coffee. My wife and 
I use two spoons and she uses one, but after she makes it 
my wife's would be as strong as it could be and mine would 
be weaker. 
Q. Those are· small matters. Can you tell us about any-
thing of importance? . 
A. Yes, sir. On occasions I carry her to the hospital, or the 
doctor, or something. She is in the car with me 
page 224 ~ and sh~ is very nervous ; if it gets in heavy 
traffic, it seems to trouble her right much, and I 
try to talk to her and calm her so she won't be so nervous. 
Q. Was she that way·before the accidenU 
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A. No. 
Q. When she stayed with you weekends before the accident, 
· was there anything unusual about her in any way? 
A. No, sir. 
Q. Well, is there any difference since the accident? 
A. Yes, sir, quite a difference. 
Q. Well, tell us in detail just what the difference is. 
A. Well, then, ·when she stayed with us, we could depend 
on her to do things. vV e could depend on her to fix her own 
meals; we could depend on her to help the little girl with her 
homework; to go downtown to pay bills for us, or to go shop-
ping for us ; she could make her o"\vn selection of clothes, and 
carry on a normal life. 
Q. Can she do any of that now? 
A. No, sir. 
Q. How about at night t Is there any difference at night? 
A. Yes, there is quite a difference at night. Before the 
accident, she would spencl the night with us and we would 
not hear a word from her until the next morning. 
page 225 }- Q. 'Where did she spend the night? 
A. At uw house. 
Q. Wherd · 
A. In my daughter's room. 
Q. Before the accidenU 
A. Yes, sir; and she has slept on the daybed. vV e had a 
Simmons Hideaway bed: she has slept there before the acei-
dent, but. she doesn't like to stay there now. 
Q. Where is the daybed~ 
A. In the living room. 
Q. Where does she spend the night now? 
A. She spends the night now "'lvith my daughter. 
Q. Don't you have any other bedroom she could spend the 
night in? 
A. Yes, sir. I have the upstairs. The maid sleeps in one 
end and the other is eompletely empty. We have the living 
room which she could convert into a bedroom at night, hut she 
refuses to sleep there and, rather than upset her, I let her 
sleep with my daughter. 
Q. Well, does anything unusual happen~ 
A. Yes, sir. She seems to have horrible nig·htmares· onee 
in a while and when she wakes up she is scarerl to death. 
She is unable to sleep. 
Q. How often does all of this happen~ 
A. Well, there is really no pattern. I will say 
page 226 }- it has happened every two weeks, :i:n:aybe once 
every three weeks. No one knows when it will 
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happen. Sometimes she goes two weeks or three weeks and 
doesn't have them, and then she gets worse. · 
Q. What is the most it has ever happened, and when 1 
A. When? It happened about five or six months ago more 
often than it happens now. At one time she was having 
nightmares like that about every ten days and now she has 
them about every three weeks. 
Q. Is she able to work? 
A. No, sir, I don't think so. 
Q. What makes you think she is not able to work? 
Mr. Miller: Your Honor, I don't believe he is qualified 
to testify to that and I will have to ask that it be stricken. 
Mr. Steingold: I will withdraw that. 
By Mr. Steingold: 
Q. Does your sister express any desire to go back to work·~ 
A. Yes, sir, she has, quite often. 
Q. Do you know ·why she has not g·one back to work? 
A. I don't. believe the doctors have released her yet to go 
to work. 
Q. Has she gone back to work at all since the accident~ 
A. Yes, sir, she did go back and the doctors at 
page 227 r the plant sent her home. 
Q. Does she appear to be worried about any-
thing in particular 1 
A. Well, she appears to be worried about herself, I believe, 
is her worry. 
Q. In what way1 
A. vVell, she is just not sure. She knows that she is doing 
things wrong because we explain to her, to try to do them 
right, and she has a fear-well, I am pretty sure she has a 
fear of being insane, because she has asked me about it, did 
I think she was insane, and I told her that I didn't think so 
and the doctors didn't think so, and that she was going to live 
with us and, if necessary, we would make arrangements for 
her to stay with us the rest of her life, or as long as neces-
sary, and we would work it out, because she worried about 
that, and she got me to assure her I would not sign any papers 
to commit her to any institution, or anything, and I didn't 
sign it, because I didn't think it would help her. 
Q. Well, that is a question for the doctors. 
A. Yes, sir, that is a question for the doctors, but that is mv 
own personal opinion. • 
Mr. Steingold: I have no further questions. 
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page 228} CROSS EXAMINATION. 
By Mr. Miller: . 
Q. I understand, sir, that you live on Brandon Road 7 · 
A. Yes; sir. ·. · 
Q. And you have lived there how long! 
· A. Going on thirteen years. 
Q. You say that she has stayed with you since the aceidenU 
A. Yes, sir. 
Q; Except when she was in Tucker's? 
A. Except when she was in the hospital. _ 
Q. Or in the hospital, MCV or Tucker's; is that correct? 
-A, Yes, sir. · . 
Q. Y10u live ·at your home all the time, do you? 
.A.. Yes, sit. 
Q. You don't travel and sell, or anything like· that, do 
you! 
A. :Not overnight. 
Q. So you are home every night; is that correct? 
A. Yes, sir. · 
Q. You ·spoke of. over the last four or :fi.v.e or six months. 
Have you been home every night regularly since 
page 229·} then? 
A. Yes, sir. 
Q~ You said that the maid sleeps upstairs at one end of the 
, upstairs? 
A. Yes, sir. 
Q. What type of house do you have? Is it the A-t·oof, or 
pitched roof! 
· A. Yes, sir, the FHA classifies it as semi-bungalow with 
finished stairway. 
Q. Have you finished the upstairs? 
A. Yes, sir. 
Q• And your maid lives on one side? 
A, Yes, sir. 
Q. You, I believe, have indicated that you have- a brother, 
also; is that correct? 
A. Yes, sir. 
Q. Do you have any more sisters? 
A. Yes; sir. · __ 
Q. Do they live h¢re in Richmond? 
A. I have two sisters lives in Rjchmond, yes, sir. 
- Q. You were talking about complaints, and so forth,. before 
the aooident. You are not in a position to s~y what was hap-
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pening to her at times other than the times that she was at 
your home or when you were in her presence ; is that right~ 
A. I don't understand the question. 
page 230 ~ Q. I am sorry. I will reword it. You only 
spoke of complaints, and so forth, that she may 
have had at the times that you were in her presence; is that 
correct? 
A. Well,. if there was anything wrong with her before-I 
hope I am answering this correctly-if there was anything 
wrong with her before, I would certainly know, because my 
sisters would let me know it. 
Q. Well, suppose that she were at work and told someone 
there that she felt a certain way; you would not, of course, 
know about that, would you~ 
A. No, sir, if it was not serious. 
Q. Or if she were asleep at her home a.nd you were not 
there, you would not have any way of actually observing 
whether or not she had nightmares or anything; is that cor-
rect? 
.A. That is correct. 
Q. So your knowledge is limited to the times that she. was 
at your home when you were in her presence, as to actually 
wha.t you observed¥ 
A. Yes, sir. 
Q. You say that she used to go shopping? 
A. Yes, sir. 
Q. Does she go shopping now~ 
.A. Yes, sir. 
· Q. And you say that she used to help pay for 
page 231 ~ your bills ; is that correct Y 
A. No, sir-help pay bills for us. 
Q. What did she do-go downtown and pay the bills for 
youY 
A. Yes, sir. 
Q. And you say that she helped with your little girl's 
lessons? 
.A. Yes, sir. 
Q. That was at your house~ 
A. Yes, sir. 
Q. Was she staying there during the weeH 
A. During the weekend, yes, sir. 
Q. The weekend? 
.A. Yes, sir. . 
Q. And you say that she has been with you and you have 
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been in Richmond with her most: of the time, say, for the last 
five years? Is that correct? 
A. Yes, sir. 
• • • • • 
page 235 ~ DR. ISADORE S. ZF ASS, 
called as a witness on behalf of the plaintiff and 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. What is your full name, office address, and profession, 
Doctor? 
A. Isadore Samuel Zfass, 2502 Monument A venue; I am 
a psychiatrist, neurologist, and electroencephalographer. 
Q. What education have you had generally-college educa-
tion? 
A. I have a Bachelor's Degree from the University of Vir-
ginia and Doctor of Medicine from the University of Virginia 
School of Medicine. 
Q. Do you have any fraternities~ 
A. Phia Beta Gamma. 
Q. What other graduate training did you have~ 
A. I had post-graduate work at the College of Physicians 
and Surgeons at Columbia in New York, New York N eurolo-
gical Institute, and New York Psychiatric Institute. 
Q. Are you a member of any of the professional groups in 
psychiatry, neurology, or electroencephalography~ 
A. Yes; I am a Fellow of the American Psy-
page 236 r chiatric Association; I am a member of the 
American Academy of Neurology; I am a full 
member of the American Electroencaphalagraphic Society 
and I am secretary of that society, and I am certified by the 
American Board of Qualifications in Psychiatry and N euro-
1ogy, and I am certified by the American Board of Qualifica-
tions of the American EG Society-Electroencephalography. 
Q. Have you had any Armed Forces experience~ 
A. I was in the Armed Forces ·for three years. 
Q. As what? 
A. As a Major. 
Q. In what service? 
A. I was Chief of Neuropsychiatry at Camp Baylor, Fort 
McPherson, and at Fort Bragg. · 
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Q. What is the Neuropsychiatric Service? · · · '. 
A. That is the service in the Army that specializes in the 
treatment and care of soldiers that have psychiatric and 
neurological illness. ' · 
Q. And what is neurological illness? · .· 
A. Neurological illness is an illness that invofves the central 
nervous system and its various portions, that is, the spinal 
cord and the peripheral nerves. 
Q. Have you written any books or papers on nerves, nerv-
ous conditions, or anything of that general nature? 
A. I have published about twenty different 
page 237 ~ articles on neurology and psychiatry and I am the 
author of the book, Emotional and Neurological 
Factors of Epilepsy. 
Q. Are you on the staff of any hospitals in this area? 
A. Yes; I am on the staff at the Richmond Memorial Hos-
pital, St. Luke's Hospital, Retreat for the Sick Hospital, 
and Sheltering Arms Hospital. 
Q. In what capacity? 
A. As a neurologist and psychiatrist, and at Sheltering 
Arms I am the electroencephalographer. 
Q. I believe you are a member of some medical societies. 
We won't go into that. I believe you are a member of most of 
them, a.ren 't you? 
A. I am a member of all the state, local, and national 
societies in psychiatry, neurology, and electroencephalo-
graphy. 
Q. Now; were you called upon to examine Mrs. Lail, the 
plaintiff in this case? 
A. Yes. 
Q. Bywhom? 
A. May I get my chart, please? 
The Court: Certainly. 
A. (Continuing) Mrs. Mildred Elizabeth Boyd Lail was 
referred to me by Dr. George Fultz, a Richmond psychiatrist, 
for psychiatric, neurological, and electroencephalo-
page 238 ~ graphic examination and treatment. 
Q. And have you seen her? 
A. Yes. We carried out studies and did examinations on 
Mrs. Lail from the 6th of June, 1958, through the 16th of 
February, 1959. 
Q. February 16: that was just this past Monday? 
A. Yes. We did the last study on her on Monday. 
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. Q. Will you tell us what your examination and consultation 
first developed 1 · 
A. Well, we have carried out rather extensive psychiatric 
examinations, neurological examinations, and electroencep-
halographic examinations during the dates I have mentioned. 
Do you want me to give the findings of my examinations 1 
Q. Yes, and the results, so the Court and the jury will 
understand. 
A. Well, I have a pretty full brochure on her. Would you 
want me just to-I have a notation that I arh writing to Dr. 
Fultz, giving my summary .. Do you .want nie to give you 
that~ · 
.The Court: Doctor, you are really supposed to testify 
from memory. Use it to refresh your memory, but what we 
want to know generally is the general nature of the examina-
tion and studies made by you and then your con-
page 239 r elusions and then your prognosis. ' 
A. (Continuing) Mrs. Lail is a forty-six-year-old white 
female, who, to give you the brief background, is one of nine 
children. She was born in Tennessee-
Q. Well, let's -
Mr. Miller: No. I think he has asked the question. 
The Court: This historical background plays a part m 
your diagnosis, I take it, Doctor? 
The Witness: Yes, sir. 
The Court: Go ahead. 
A. (Continuing) And apparently has had an uneventful 
past history in terms of her general adjustment. She had been 
working, apparently steadily, for the American Tobacco Com-
panp, she tells me, for about twenty-two years; with two leaves 
of absence. 
She became involved in an automobile accident which pro-
duced an injury to her head. She was taken to the Medie:al 
College of Virginia Hospital, where she was treated in the 
Emergency Room, kept there for several hours, and released 
with·some medication. 
She went home that night and had very severe headaches. 
She awakened the next morning and she could not go to work. 
She was able to waken her son, and then she 
page 240 r states, or to me it appeared certain, she must have 
passed out, because between the time that her s·on 
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left and ten minutes of four that aft~rnoon she doesn't re-
member anything, and when she got up it was ten minutes of 
four. Her son came back at four o'clock, and she was com-
plaining of these severe headaches, -and he took her hack to the 
Medical College, where she was admitted for observation and 
treatment. She told :me she was there about six weeks. 
Actually, the letter I got from Dr. Fultz, she was there from, 
I think, t_he 26th of June through the 19th of July, 1957. 
On the discharge, diagnosis at that time was posttraumatic 
encephalopathy. 
Mr. Miller : I ask the Court to strike that. 
The Court: It is a pa,rt of the history. I will tell the jury 
they may consider it, hut it does not prove itself. 
Mr. Miller: All right, sir. 
The Court: Gentlemen, these facts the doctor is reciting ' 
do not prove themselves, but you will take them into con-
sideration only in weighing the diagnosis. 
You can ask him to define the terms,. if you want to .• 
page 241 r By Mr. Steingold: 
Q. Doctor, you mentioned posttraumatic ence-
phalopathy. Can you tell us what that means 1 
A. "Post" means after, "trauma" means injury, "encep-
halo'' means brain, and '' patho'' means disease. It means a 
disease· of the brain £ollowing injury. 
Q. Thanks. Now you may continue- on with the history. 
A. I did my first examination on Mrs. Lail on June 6, 
1958. I might say that after she left the Medical College she 
was seen by Dr. Fultz, who had hospitalized her on two occa-
sions and treated her with various types of treatment, and 
because of the fact that she continued to be ill, he wa"nted me 
to reevaluate her and that is why he referred her to me for 
neurological, psychiatric, and EG studies. I examined her 
first on the 6th of June, 1958. 
The psychiatric examination revealed a fairly attractive 
woman, who looked perhaps a little younger than her chrono-
logical age. She seemed quite cooperative and pleasant. She 
was confused and perplexed. She sat with her head on her 
left hand. She answered in a coherent. ·and cooperative and 
relevant fashion, but sometimes with marked delay. There 
was considerable difficulty in giving dates and details of 
events. The predominant. emotional tone was one of anxiety 
with some underlying depression. I asked her 
page 242 r whether she was depressed and she said, no, but 
that she had uncontrolled crying spells, that she 
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felt badly, and that she was quite worried about her head-
aches, her dizziness, and especially her blank-out spells. Her 
blank-out spells she described as a type of falling out, in which 
she would not remember anything that had happened. This 
had occurred quite frequently, especially between the first 
and second hospitalizations at Tucker's. 
The investigation of what we can- the "mental trends" 
reveals that she was quite preoccupied with her disability, 
especially her headaches, which she described as being severe 
and at which times she became unable to think clearly and 
apparently got very little relief from the usual medications. 
She stated that she had had headaches occasionally 'prior to 
the accident, but following the accident these headaches were 
· quite intense and severe and made her quite irritable and 
made her prefer to stay away from people. She just with-
drew, in a sense. 
There was also considerable concern because of very fright-
ening, and recurring nightmares, that she would be awakened 
at night, screaming and having terrifying and frightening 
dreams. This occurred quite frequently. 
I was unable to elicit any definite delusions or hallucinatory 
experience, although she said that when she was in the hos-
pital one of the nurses made the remark that Rhe 
page 243 r "must have the DT 's,'' because at one time she 
was delirious and thought she saw bugs crawling 
on the wall. 
Further examination in the psychiatric test indicated that 
there was considerable memoi·y impairment. She was un-
able to remember two and ·a half of our usual test objects 
for five minutes. She was l}ble to reverse three digits and 
recall five digits numbered seriallv. She would become eon-
fused and could not go on any further. Intelligence tests 
revealed her to be of adult normal intelligence. She had no 
real insight into the psychological phenomena of any of her 
symptoms. 
A rather thorough neurological examination revealed that 
she had a blood pressure of 138/80 on the first examination, 
with a pulse of 64. The sensory examination was within 
normal limits. There was some change in her right knee 
jerk as compared to the left; the right knee was 3 plus and 
the left 2 plus. These changes in the knee jerks ·were not 
constant, but they were present on occasions. 
There was a suggested left facial weakness. This again 
was present on some occasions and not present on others, but 
on most of the examinations this left facial weakness was 
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present and it was present at the time of the last examination 
on the 16th of February. 
She had disturbance in the autonomic nervous 
page 244 ~ system. 
Q. Will you explain what that is~ 
A. That is the automatic nervous system; that is the nerv-
ous system that has to do with the control of pulse, respira-
tion, and things we are not in control of. That goes on by 
itself, so to speak. This disturbance was manifested by 
marked dizziness on sudden elevation of the head from a de-
pendent position. I might say that I mention this particular 
finding because it is a rather characteristic finding that we see 
following head injury. 
The first electroencaphalographic examination was done on 
the 14th of August, 1958, and this examination, which in-
cluded both awake and asleep recordings, with various activa-
tion procedures, showed abnormalities as compared with 
records of patients at the forty-si-year-old level; and the 
first impression that was put down for that first record was 
that these abnormalities were consistent with the historv of a 
head injury. Now, I should mention tha tthis first reco1~d 1vas 
taken fourteen months after the head injury, so that the find-
ings wr saw obviously represented the residual of findings 
that were probably much more marked earlier, hut, as far as 
my examination was concerned, the first examination was 
done on the 14th of August. 
Now, these EG's were reported on tl1e 8th of .January, 1959, 
and the 16th of Fehruan·, 1959. 
page 245 ~ Q. Now, Doctor, getting into thr EG's, let me 
ask you, first, what is an EG~ 
A. The electroencephalo,!tram is a recording of the el<>ctri-
cal activity of the brain. It is a technique by whieh we use 
twenty-two electrodes, put on various portions of the head, 
and a small electrical currr.nt runs throu~h various S(lries 
of amplifiers, very mueh like a radio amplifier, which acti-
vates an ink-writing pen, a. pen that writes on a piece of 
paper, so that these a~tivitiPs can be reeorded on a moving 
piece of paper, like this, and btv comparing- tlH> eonfig-ura.tion 
of these brain waves with confignratiom; of patients wJ1om wP. 
consider as being healthy, normal people, we are able to make 
correlations between the normfll and the almormnl. and bv 
comparing it with various patients with different types of 
brain injury or brain disease. we have established certain 
criteria for deciding which of these brain wave activities fall 
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within the normal range and that fall within the abnormal 
range. 
Q. Doctor, in attaching these electrodes to a person's head, 
what method is used T 
A. Many methods are used, Some people use collodion, 
some use wax. We use a small needle that we stick into the 
scalp. 
Q. Is that painful T 
page 246 ~ A. Not painful if the patient doesn't know you 
are putting needles in their scalp. If you tell 
them you are putting needles in their scalp, it is quite pain-
ful. Generally we do it on children and adults. It is not com-
fortable, but most people are not perturbed by it. 
Q. How long do you keep a person under this examination 
·with electrodes on the head to get your reading? 
A. That varies. Our rec.ordings are quite extensive, be-
cause we are very much interested in these particular pheno-
mena and our recordings are generally an hour and a half to 
two hours. 
Q. What training have you had in connection with electro-
encephalography T 
A. Well, I was trained in this particular field a.t the New 
York Neurological Institute and I have done electroencephalo-
graphy since 1943. 
Q. Is there any such thing as a certified electroencephalo-
grapher, or a board of qualifications? 
A. There is a board of qualifications. There is a board 
of qualifications, as there is for neuropsychiatry and other 
qualifications. There is a board of the N eur.osurgical Society 
which certifies people as encephalographers. 
Q. Are you ceritfied ~ 
A. Yes, sir. 
. Q. Are there many in Virginia who are certi-
page 247 ~ fied? 
A. I am the only one in Virginia who is certi-
fied. 
Q. Now, you have a sheaf of papers that you have just held 
up. Can you tell us whether that has any connection with 
this case? 
A. This is the last record we did, on Monday. I just brought 
this in because the other records have already been here and 
I just brought it in to show we did the other record. 
Q. How long did it take to eomplete that examination' 
A. This emmination was done the 16th of February, Mon-
day, from twelve to four-thirty. 
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Q. How much does that sheaf of papers weigh f 
A. I don't know. I guess three and a half pounds. 
Q. I wonder if you would mind stepping up to this table 
and just explaining to the jury what is normal in these read-
ings and what is abnormal. 
A. What we have done here, as we do in all of our records; 
we put in little slips of paper at the various sections where 
there are changes that we refer to in comparing one record 
with another, and this record contains, as I said, both the 
awake and asleep recordings which are manifested in different 
portions of the record. 
I present this particular section, here. The reason I have 
put a piece of paper here is that these are elect-
page 248 ~ rodes that are run across the head f:r:om right to 
left and one of the important things that we com-
pare is the conditions in the activity from one side of the 
brain to the other. In so-called normal individuals these 
changes, or .this electrical activity is the same on both sides. 
In this particular examination there is higher voltage on 
the left side than there is on the right. 
Mr. Miller: I suggest before he goes on that he mark· 
that in the record. 
Just mark that with y·our initials, or something, Doctor. 
(The paper referred to was marked with the letter "A.") 
A. (Continuing) Here is another area. which comes off 
from what we call the mid vortex, that shows a high voltage, 
spike-like activity that we see in sleep, that we consider as 
being a variation from normal. 
Here is another area in which there is what we call a re-
versal; this is what we call a bitemporal reversal. 
Mr. Miller: Will you put a "C," there, Doctor? 
(Marked by the witness.) 
page 249 ~ By Mr. Steingold: 
Q. Can you tell us what a bitemporal reversal 
is~ 
A. This ·c:an have variable significance. As far as this 
particular recording is concerned, we think that this is a 
variation from normal which means that there is electrical 
activity that comes off in these areas that, in some cases, 
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can be significant of such things as psychomotor epilepsy 
and many other conditions, but we do not think it is true 
here ; we just say this is a variation. 
Here is a.n area where we see six-per-second positive spikes, 
which is a condition that we see occasionally following head 
injuries and occasionally due to other types of brain distur-
bance. 
Mr. Miller: Would you mark a '' D'' there Y 
(Marked by the witness.) 
By Mr. Steingold: 
Q. What is the significance of the six-per-second positive 
spikesY 
A. The significance is still something that is disputed, but 
to many encephalographers this correlates well with patients 
who have had head trauma. 
Q. What is head trauma? 
A. Head injury. 
page 250 ~ Now, I can go through all of these if you want 
me to. 
Q. Whatever you think is necessary. 
A. I mean, I have so many different areas here. 
Q. The areas that you have marked are what? 
A. They are variations from normal. 
Q. Abnormalities, you mean? 
A. Abnormalities. 
l\fr. Miller: I want you to mark whatever you think is 
significant and put your initials on it. 
Mr. Steingold: He can cover that in cross examination. 
By Mr. Steingold: 
Q. You have the abnormalities marked Y 
A. Yes. 
Mr. Miller: Your Honor, I don't think we ought to leave 
these little slips of paper in here if he is g.oing to identify it. 
Mr. Steingold: Your Honor, this is the doctor's record 
and the patient is still under treatment. 
The Court: It is not developed, yet, Gentlemen, but we 
will have to keep it for the time being. Do you 
page 251 ~ want it marked for the purpose of having some 
other expert read it Y 
Mr. Miller: I want to be sure the record shows that. 
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The Court : I mean, do you want to use it with another 
witness? 
Mr. Miller: Possibly, sir. I don't know who else is coming. 
The Court: I don't think it is possible to go through every 
sheet, Gentlemen. 
Just tell us in every particular wherein you feel these draw-
ings show a condition that you regard as abnormal. You 
have covered some of them. Are there. any others? 
The Witness: The three records that we have done have 
shown these variations from normal that we call abnormal-
ities, and although these abnormalities existed in all three 
records, they are less marked in this first record than they 
were in the last two records. This shows some reversal in 
changes and we consider this reversal significant as relating 
to head trauma. 
By Mr. Steingold: 
Q. Doctor, you are using language there that I 
page 252 ~ am quite sure a doctor would understand. You 
say it shows reversal which is significant to head 
trauma. ''rill you explain that so we will know what you 
mean? 
A. Well, what I mean by that, that clinical experience and 
experimental evidence-
Q. By "clinical experience," you mean what? 
A. Experience in treating and handling patients and evi-
dence from various kinds of experiments, shows that follow-
ing head injury there is a disturbance in the electrical activity 
of the brain. This disturbance can be very marked if you do 
recordings immediately following the accident and becomes 
less marked. It ma.y reverse or it may continue. 
Q. If there is brain injury and the earlier readings through 
elootroencephalography show abnormalities and then the later 
readings show no abnormalities, does that mean that the 
original injury has healed, or what has happened to the origi-
nal brain iniury? 
A. Generally speaking, there is some correlation between 
the abnormality in the brain function and the abnormality-
recorded by the brain index, although this does not necessarily 
have to follow, one to one. A person may have a very severe 
brain injury and show normal recordings, or a person may 
have a. brain injury that on actual examination 
page 253 ~ may show no organic findings and still show very 
marked disturbance in electrical activitv, because 
we are me.asuring electrical activity as a function of the nerve 
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cell rather than correlating this with actual destruction of 
nerve cells. 
Q·. If those brain cells had been destroyed, would there be 
any activity which would show abnormal on your readings 1 
A. We are not sho·wing any particular cell here. This is an 
aggregation of all cells, so that the correlation is a total of 
electrical activity, and the importance of brain waves is to 
pinpoint if there is a localized injury. In some cases where 
there is an actual contusion in a particular portion of the 
brain, then you would see what we call a focal finding. She 
does not have focal findings ; her findings are diffused, which 
means that the entire brain has been involved in this trauma. 
They are not focal but diffused. 
Q. His Honor suggested that we confine the examination to, 
first, the general nature of the examination. Now, have you 
completed tha.t ~ . 
A. Yes, I have given you the general picture of my exam-
inations and studies. 
Q. Now, as to your conclusions and then the prognosis. 
A. Well, my impression is that this patient has 
page 254 ~ a post-traumatic syndrome, as manifested by the 
history of the head injury, with dazing, a con-
cussion, with resultant recurrent headaches, dizziness, de-
pression, anxiety, emotional instability, nightmares, memory 
impairment, ''blank out'' spells ; questionable neur:ological 
findings, vasomotor and autonomic nervous system changes, 
and electroencephalographic changes. 
It is my impression that this patient is still quite ill and will 
require intensified psychotherapeutic and rehabilitative meas-
ures. Hospitalization may be required in the future. 
Q. What are the probabilities~ 
A. I don't know how to measure or equate probabilities, 
but it is quite probable that she may have to be hospitalized. 
Q. What would be the nature of the hospitalization, and 
what would cause it, or what would evidence the necessity~ 
A. The continued manifestation of her psychiatric findings 
would .be the main index for hospitalization. 
Q. You mean if she didn't improve~ 
A. If she didn't improve any more than she has, yes. 
Q. From your examination, what would you say is the 
probability of that without hospitalization? 
page 255 ~ A. I don't understand your question. 
Q. What is the probability, or is there a prob-
ability of her recovering without hospitalization~ 
A. You mean, but with intensive out-patient care~ 
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Q. Either way. 
A. I would say that she certainly cannot recover without 
extensive psychiatric treatment and r.ehabilitative treatment, 
whether in or out of a hospital. Whether or not she needs 
hospitalization will depend on the course of her illness and 
whether it fails to show any further response than she has. 
Q. What do you mean by ''extensive out-patient treat-
ment'' f Does that refer to physical treatment, or does it 
refer to the number of times that she has to go to the doctor 
or the hospital, or what does that mean 1 
A. By "intensive treatment," I feel that she needs rather 
continuous and frequent psychotherapeutic sessions with a 
competent psychiatrist in order to alleviate the psychological 
and emotional difficulties that she has. That is the most im-
portant residual of her illness at the present time. I think 
she may need various kinds of pharmacological, or various 
forms of drug, treatment to return her ego, her psyche to the 
point where she can function effectively. · 
Q. Those of us who have studied Freud and 
page 256 r others would ·know what you mean by "ego" and 
"psyche," but what do they mean 1 
A. By'' ego'' we mean the major portion of her personality, 
the "I'' of her personality. She is an incompetent~ ineffective 
person at the present, she can't fundion, and this has to be 
reestablished by psychological techniques, or it may require · 
o~her, drug techniques and other kinds of adjunctive tech-
mques. 
Q. What are "drug techniques"? 
A. The drugs used for mental or psychiatric illness. 
Q. What length of time would you say this treatment would 
require1 
A. That wou1c1 be very difficult to pin down or estimate. 
The only thing I can sav is that she has been sick for a long 
time; the accident was in June, 1957; this is February, 1959; 
that is about twenty months: her illness is still severe; so that, 
based on the extent of her illness today, the prognosis has to 
be very guarded and you tend to be somewhat pessimistic. 
Q. Now, will you give us a definition of what you mean by 
"prognosis guarded,." and "pessimistic"~ What do yon 
mean bv that 1 
A. "Guarded" means exactly what it says: that I would be 
unwilling to make a definitive prognosis, I would 
page 257 r be unwilling to say bow long it would be before 
she would g·ct well; and "pessimistic" means that 
be.cause she has been ill so long, in spite of three hospitaliza-
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tiorls, and in spite, apparently, of intensive treatment, that the 
prospects for the future would have to be more gloomy than 
they would be if she had improved much more in this period 
of time. 
Q. Are you in position to state from your experience and 
from your study of this patient whether, if she had extensive . 
out-patient treatment, such as you think necessary, that in, 
say, five years she would be in a normal condition to go back 
to work? 
M:r. Miller: I object, Your Honor. 
The Court: I think it is objectionable. You must not sug-
gest any definite period to him. 
By Mr. Steingold: 
Q. Well, Doctor, what we are trying to find out is if this 
patient is a person who might reasonably be expected to be 
healed and cured to the point where she can go back to her 
normal occupa~ion. 
Mr. Miller: Your Honor, the physician has just stated 
that he could not give the prognosis. 
Mr. Steingold: He said he could not give 
page 258 r the time; he said ''gloomy.'' Now, my question 
is, with his pessimism-! think we have got to 
have as specific a statement from the doctor as he is capable 
of giving. If he cannot say whether she will be well tomorrow, 
or next year, or ten years from now, of course, he will have 
to say that, but we are trying to find out just what he means 
by this ''gloomy" and how long the "gloomy" period will 
continue. 
The Court: I think he may answer that. 
By the Court : 
Q. Let me put it to you this way, Doctor: People only 
bring their cases to trial once, you see, and so we are dealing 
in probabilities, reasonable medical probabilities, and we 
would like for you, if y:ou can give us your opinion, to tell us 
with reasonable medical probability w:hat the future holds 
for this lady with treatment. I believe you have already 
answered that without treatment her disability will continue, 
in your opinion. So, now, if you will answer the same ques-
tion as to what is more likely than not, in your opinion. about 
the situation if she receives adequate treatment, and what the 
future holds for her in the face of that situation. 
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A. It is my opinion, based on my own clinical experience, 
that patients of this sort, in view of the fact that she is a 
female, in view of the fact that she is forty-six 
page 259 ~ years old, in view of the fact that her assets in 
terms of her educational and intellectual capac-
ities are marginal, that this trauma has produced such a 
severe disruption of her functioning, her personality, that 
twenty months after the accident she is still very ill, in spite 
of being hospitalized three times and with very intensive 
treatment, so that even with intensive treatment, if in the next 
two or three years she was somewhat improved, I would con-
sider that good. I would not be too hopeful for any recovery, 
based upon all of those factors . 
.Mr. Miller: Your Honor, I will ask that the answer be 
stricken as not stating with sufficient clarity the probabilities. 
The Court: That is overruled. 
Mr. Miller: Exception. 
By Mr. Steingold: 
Q. Just one other question, Doctor. You stated, from your 
personal experience. How long have you been practicing 
psychiatry? 
A. I have been practicing psychiatry since 1939. 
Q. And your medical education leading up to your active 
practice was for how long? 
A. My medical education, my period of training, you mean, 
medical sehool and all? 
Q. And training in psychiatry. 
page 260 ~ A. Well, I had four years of medical school and 
I had five years of psychiatric training. 
Q. That is nine years before you began your active 
practice? 
A. Well, I began practice in training-while I was practi-
cing. I was working in a state hospital at the time. 
Mr. Steingold: I see. Thank you, sir. 
CROSS EXAMINATION. 
By Mr. Miller: 
Q. Doctor, I will ask the questions, but, if you don't mind, 
answer to these gentlemen over here. 
You stated that-
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Mr. Steingold: Pardon me. Just one more question, please. 
By Mr. Steingold: 
Q. Doctor, what is your bill up to date~ 
A. I think it is $630. 
Mr. Miller: Are you putting that in as an exhibiU 
Mr. Steingold: Yes. 
By Mr. Steingold: 
Q. Is that as of today~ 
A. This is as of the 16th of February. 
Q. Not as of today~ 
page 261 ~ A. No. 
Q. You are not including your time in court' 
A. No. 
(The statement referred to was filed in evidence and marked 
Plaintiff's Exhibit No.ll.) 
Q. That leads to one other question, Doctor. What would 
be the reasonably probable expense of this intensive out-
patient treatment which you prescribe~ 
Mr. Miller: Your Honor, I think the answer to that ques-
tion would have to be entirely too speculative. 
Mr. Steingold: All right. Let's withdraw that and ask 
you, what is it normally~ 
The Court: Only the witness can tell us, Gentlemen. Do 
you want to ask him that question~ 
Mr. Steingold: Yes, sir, I would like to. 
By the Court: 
Q. With the type of treatment which you envisage for this 
lady, can you give us an estimate of the cost? 
A. This, of course, would be variable, depending on how 
intensive the treatment would be and how frequently she was 
seeing the doctor, but I would say that a fair 
page 262 r estimate at the minimal level would be certainly 
$150 to $200 per month. 
By Mr. Steingold: 
Q. And for how many months f 
A. As I said before, that is something that is hard to pin 
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down, but for a period of a year and a half to two years, 
anyway, if not longer. 
Q. In -order that there may be no misunderstanding, if she 
were given this intensive out-patient treatment and she 
reached a maximum of recovery, in your opinion, would she 
be able to return to her usual employment~ 
A. In my opinion, with improvement in her condition and 
with some recovery, she would still have to start with less 
responsible work and build up. She would have to be re-
habilitated, so to speak, to get back to the level of function 
she was at prior to the acddent. 
Q. How long do you think that would take~ 
A. That would be very difficult to estimate. 
Q. Can you say from your experience whether you have 
known of any sufficient number of cases to !Jlake it a pattern 
as to how long patients of this type have taken to get back 
to where they can be productive again~ 
Mr. Miller: Your Honor, I want to be fair to the physi-
cian, and if he has finished now-I didn't want 
page 263 ~ to interrU'pt-this seems awfully indefinite to me 
and I will have to object to it. 
The Court: I don't know whether he knows or not. 
You can answer if you know. 
Mr. Miller: Just don't guess. That is all I am asking. 
The Court : He asked for an opinion; he did not ask for 
a guess. 
Mr. J\filler: All right, sir. 
The Witness: You will have to state the question again. 
(The question was read by the reporter.) 
A. I would be unable to answer that without having to 
speculate and I would prefer not to answer it. I may say, if 
I may, that I think it is unfortunate that this patient was 
permitted to go back to work right after she left the Medical 
College. She went back the first week, which was three weeks 
after her accident. I feel that was a very traumatic: experi-
ence for her; in my own personal experience, permitting a 
patient to go back into the same job that he or she was in 
in as short a period as three weeks is not good therapy and 
I think that has helped intensify the psychological factors 
in her illness. 
page 264 ~ 
• • • • • 
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By Mr Miller: 
Q. Doctor, would you tell us on what dates you saw the 
patient? 
A. She was seen on the 6th of June, 1958, the 
page 265 r 14th of August, 1958, the 2nd of December, 1958, 
the 8th of J a.nuary, 1959, the 29th of January, 
1959, the 6th of February, 1959, the lOth of February, 1959, 
and the 16th of February, 1959. 
Q. Has she been hospitalized at any time by you T 
A. No, sir. 
Q. And you have seen her eight times; is that correct? 
A. Yes, sir. 
Q. Were the visits at the times you sa.w her at your office T 
A. Yes, sir, my office and my laboratory. 
Q. Is that all the same place? 
A. It is in the same building, but two different portions of 
the same building. 
Q. \Vould you tell us what treatment you rendered her, 
sir? 
A. My treatment consisted of psychotherapy and various 
forms of medication, induding some of the anodynes, and 
daprisal. 
Q. You say "psychotherapy." Do you mean treatment? 
A. Treatment. 
Q. \Viii you define that, please? 
A. Psychotherapy means a technique by which a psychia-
trist alleviates and treats psychological symptoms 
page 266 r in patients who are so afflicted. 
The Court: He wants to know whether it is by drugs or 
by conversation. 
The \Vitness: By psychological methods. 
The Court: V\T e don't know that, you see, Doctor. 
A. (Continuing) Well, if you want me to describe psycho-
logical techniques, it would take certainly a long time, but 
we ·call these conservative, suggestive, and interpretive. We 
interpret the patient's symptoms, we go into the patient's 
conscious and unconscious S)'lllptomology. 
By Mr. Miller: 
Q. How do you go into it? 
A. I think you are asking me to describe a technique that 
took me about nine years to learn. I can only tell you'-
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By the Court: 
Q. It is not surgery, is itT 
A. No, sir, it is not surgery. 
Q. It is not a drug, is it Y 
A. Yes, sir, drugs are used. She has been given some 
sedative drugs and injections in order to make her more 
amenable to psychological techniques; yes, sir. 
Q. Without telling us the .. technique in the sense of the 
manner in which you go about it, that part of 
page 267 ~ the treatment is by conversation, isn't it? 
A. By conversation and free association; that 
is, having the patient to speak freely, so that we get various 
significant emotional material. 
The Court: That was what you wanted, was it not, Mr. 
Miller? 
Mr. Miller: Yes, s1r. 
By Mr. Miller: 
Q. You testified you had given her drugs. What drugs 
have you prescribed for her? 
A. Daprisal. 
Q. When did you prescribe that, sir? 
A. On the 8th of J a.nuary. I have given her other anodyne 
medications. 
Q. Something to relieve headaches? 
A. Something- to relieve headaches, yes, sir. 
Q. You say that you made the first reading on this machine 
in Aug·ust; is that correct! I think you said August 14. 
A. I have the dates here somewhere. I can't remember 
them. The first was the 14th of August, yes, sir. 
Q. Tha.t was three months after she first saw yon Y 
A. That is correct. 
Q. When did you read that first reading to determine what 
it showed you? 
A. I always read the readings the same day 
page 268 ~ thev are taken. 
Q. Did you report to Dr. Fultz anything on 
that? 
A. I reported to Dr. Ftdtz with informal conversations on 
frequent occasions, but I have not rendered him a formal 
renort because I have not completed my studies. 
Q. Did you send him anything on August 14? 
A. No, sir. 
Q. When did you read the second one? 
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A. I read the second one whenever it was done-on the 
8th of January, 1959. 
Q. You read that one that day Y 
A. Yes, sir. 
Q. And you did not report to Dr. Fultz then 7 
A. No, sir. I remember seeing Dr. Fultz at a medical meet-
ing and we talked about .the fact that she had some abnor-
mality in her EG, but I have 11ot made a formal report to 
Dr. Fultz because I have not completed my studies. 
Q. You have not asked that she be hospitalized? 
A. No, sir. 
Q. Dr. Fultz was saying that there was hospitalization 
available at Williamsburg for this type of treatment; is that 
correct? 
A. I don't know what Dr. Fultz said. There is hospitaliza-
tion available at Williamsburg, yes, sir. 
Q. You had another reading on Monday of this 
page 269 ~ week; is that correct 7 
A. Yes, sir. 
Q. And that was the time you have given us of this formal 
determination of the abnormal EG 7 
A. What do you mean 7 Give a form.al-
Q. I mean this : your formal report of it. 
A. I am making a report to the Court. I have not made a 
formal report to anybody. 
Q. Had you ever made an EG before the accident? 
A. No, sir. 
Q. How long after the accident before you first saw her T 
A. One year after the accident. 
Q. Are abnormal EG's found in a large number of persons 
who have not been in accidents or trouble at all? 
A. No, sir, they are not. 
Q. Fifteen or twenty percent are noU 
A. What is that 7 
Q. Is that soT 
A. What is so 7 
Q. Isn't it so that fifteen or twenty percent of persons who 
are examined, regardless, of any accidents or anything else, 
show abnormal EG repm·ts? 
A. No, sir, not in my experience. 
Q·. They do not 7 
page 270 ~ A. No, sir, not in my experience. 
Q. Is it commonly accepted in the field that 
that is so? 
A. I do not believe it is commonly accepted that it is so. 
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Early reports, about :fifteen years ago, indicated that about 
ten or fifteen percent of the normal adults will show some 
changes. The w.ork and studies since that time have indicated 
that if you have very careful histories on many patients, you 
will find that their previous records and their previous his-
tories were not completely normal, that they had some diffi-
culty, they had been injured when they were a child. So, the 
more carefully you take the history, the average abnor-
malities you find in so-called normal people-and I will agree 
that in a representative screening of the population you· will 
find ten or fifteen percent of individuals who will have some 
abnormalities without at the time having given any history 
of previous difficulty. 
Q. And, of course, .that is perfectly possible here? 
A. Yes, it is possible. 
Q. Doctor, you have mentioned some of those other things 
that may give abnormal readings. Would y:ou tell us some of 
them? Would you say smallpox is one f 
A. I would say that any kind of injury to the 
page 271 ~ brain, from the. time of birth until the time you 
see the patient again, can produce abnormalities 
in the brain and not be detectable except by brain wave 
studies. 
Q. So it is perfectly possibly this lady was injured as a 
child and would show this abnormal reading? 
A. It is possible, yes, sir. 
:Mr. Steingold: Your Honor, I move the answer to the 
question be stricken. Possibilities are not proper. 
The Court: I overrule the objection. 
By Mr. Miller: 
Q. In your opinion, you stated, ''in view of the fact that 
she is a female." What signi:fi.cance would that have? 
A. In my experience, women are much more vulnerable to 
head trouble than men. 
Q. Are female difficulties a part of the history of the 
patient? 
A. What do you mean by "female difficulties"? 
Q. Well, suppose the lady had female difficulties, for ex-
ample; is that an important part of the history? 
A. In this particular case? 
Q. In any reading of EG's. 
A. No, no connection at all. 
Q. Does that have any effect on the brain waves 7 
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A. No. 
page 272 ~ Q. Incidentally, Doctor, what review of the 
medical records did you make 1 Did you review 
the medical records at the Medical College of Virginia Y 
A. Did I do what? 
Q. Did you review the medical records of the Medical 
College of Virginia? 
A. No, sir, I did not. 
Q. Is it important that a spinal tap was made of a patient 
and found to be negative Y 
A. It is significant, yes. 
Q. It is very significant, isn't it? 
A. Yes. 
Q. Is it significant that X-rays were made of the patient 
and there was found to be nothing wrong, as far as the 
X-rays revealed, as far as the brain was concerned Y 
A. That may or may not be significant. I might say with 
reference to that, that one of the fallacies in this whole field 
is that too much emphasis is put on abnormal X-rays. As a 
matter of fact, the attitude of many doctors is that if a 
patient has a skull fracture, they have a severe injury; if 
they do not have a skull fracture, they do not have a severe 
injury ; and experience has taught, as well as the work of 
the larger clinics like the New York Neurological 
page 273 ~ and Montreal N ell.rological, that very frequently 
absence of a skull fracture indicates some severe 
brain damage. 
Q. And the spinal tap shows that there was no brain 
damage? 
A. That depends on when it was done. 
Q. vV ell, a short time after the accident. 
A. That depends on what you mean by a "short time after 
the accident." If it was done in twenty-four hours, it might 
be significant; if it was done in three or fom· days, it might 
read normal. 
Q. Now, let me ask you, sir, in the field of head injuries, 
and so forth, is that particularly the field of neurosurgeons? 
A. It is a part of their field, yes, sir .. 
Q. And they, of course, are qualified to determine those 
things? 
A. Yes, sir. 
Q. Did you review the records of the Tucker Hospital as 
regards this lady? 
A. No, sir, I did not. 
Q. She was there how long? 
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A. I have the dates down there, and Dr. ~,ultz's letter. I 
have forgotten. 
Q. All right. We have it in here. But you did 
page 27 4 r not review their records~ 
A. No, sir, I did not review their records. 
Q. · Is it significant that the neurological :findings by com-
petent neurosurgeons at the Medical College revealed that 
neurologically there were no abnormalities found f 
A. Yes, sir. 
Q. I would indicate there was no difficulty a.t that time¥ 
A. Not necessarily. The neurological examination is a very 
poor indicator of brain trauma in the concussion field. You 
see, a concussion means a diffused damage to the brain cells. 
There may be a severe concussion with no showing of changes 
at all. 
Q. You did examine her, didn't you f 
A. Yes, sir. 
Q. There was none significant shown at the time the acci-
dent occurred. 
A. That is so, yes. 
Q. They have a qualified staff at Tucker's Hospital"? 
A. Yes, sir. 
Q. And Dr. Fultz is qualified'! 
·A. Yes, sir. 
Q. Is it significant that there were no neurological findings 
at that time, let us say six months after the accident oc-
curred~ 
page 275 ~ A. The significant thing is that where one of 
these examinations is done, it is the findings; it is 
a matter of opinion, depending on how carefully you do the 
examination and what you interpret as being normal or 
abnormal. 
Q. Is it significant that they had made EG readings six 
months after the accident occurred and that those readings 
were found to be normalf 
A. It is significant only to the extent that these reports 
were very superficial examinations. They were only awake 
recordings. 
Q. Did you review them? 
A. No, but Dr. Fultz told me they were awake records. 
Q. Do you question the competency of Dr. Weir Tucker? 
A. No, sir, I don't question his competency. 
Q. In the field of readings and reports 1 
A. I am not in position to question anybody's competency 
in that field. I have not examined him; I don't know. 
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Q. You know that he is the head of the neurological staff of 
the Medical College of Virginia f 
A. Yes, sir. 
Q. And you did not look at the EG reports that he made 
and the records that were revealed at the hospital f 
A. Dr. Fultz reported to me in his letter of 
page 276 ~ referral that two EG's were done at the Tucker 
Hospital and were normal and, in speaking to 
me subsequent to that, he told me these EG's were awake 
records; they did not include .quantitative studies or intensive 
records. . 
Q. Well, sir, she had worked at the American Tobacco 
Company a long time, had she not? 
A. Yes, sir. 
Q. Did you review the medical records of this lady at the 
.American Tobacco Company? 
. A. No, sir, I did not. 
Q. She told you she had been there for some twenty-odd 
years? 
A. Yes, sir. 
Q. And you did not review any of those .records? 
A. No, sir. . 
Q. As a matter of fact, your history is what this lady came 
in and told you? · ·· 
A. What she told me and what Dr. Fultz told me from his 
examination. 
Q. Is it significant in a brain injury as to how much blow 
a person has gotten upon the head f 
A. Yes, it is significant to some degree. However, I will 
say it is paradoxical; you may have a minor blow and have 
severe damage, or have a heavy blow and minor 
page 277 ~ damage, so there is no criterion. I have seen 
patients who have just gotten up and hit their 
head on a shelf and had a rather severe injury, and I have 
seen people in automobile accidents who have had very little 
brain trauma . 
. Q. And that was based on the same system you have used 
here? 
A. Yes, sir. 
Q. Did you have any information as to whether there was 
anv unconsciousness at the time the accident occurred? 
A. I said in my report that there was dazing. I tried to 
ascertain from the patient if she ·was unconscious: she said 
she was "knocked out." 
Q. Did you rely on what sh.e told you, Doctor? 
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A. Yes, sir, and I relied on what I got from Dr. Fultz. He, 
I assumed, saw the history from Dr. Kell and from the 
Medical College. 
Q. Of course, the most important is the history after the 
accident occurred Y · 
A. I thlnk all of the history is important. 
Q. And the history you have is what the lady has told you Y 
A. What she has told me, and the history I received from 
Dr. Fultz, which includes his examinations and 
page 278 ~ the report that he received from the Medical 
College. 
Q. Did you recommend electrotherapy for this lady? 
A. No, sir, I did not. 
Mr. Miller: Would .the Court give me a couple of minutes 
to review my records Y He has testified right long and I have 
not had a chance to go through this. May I have just a 
moment? 
The Court: Yes, sir. 
(Intermission.) 
Mr. Miller: No further questions. 
The Gourt: Do you have any questions? 
Mr. Poole: No, s~r. 
The Court: Mr. Moncure? 
Mr. Moncure : No questions. 
RE-DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. Doctor, there were several questions asked you and the 
word ''significant'' was used. What is the significance of the 
spinal tap that was taken three or four or five days after 
the accident and showed negative? Well, the hospital record 
is there. Can you refer to that Y 
Mr. Miller: No, sir. You posed your ques-
page 279 ~ tion. 
I object to the doctor's testifying from those 
records. 
Mr. Steingold: Your Honor, they were brought here in 
evidence. 
The Court: I know, but that is not evidence. If you want 
to stipulate the fact that it was taken, that is all right. 
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Mr. Miller: He just asked the question "three or four or 
five days afterwards. '' 
The Court: Do you object to that? 
Mr. Miller: No, sir. If that is the correct date, it is all 
right. 
Mr. Steingold: All right, sir. I would like to find the date. 
The Court: Both of you look at it. 
By Mr. Steingold: 
Q. Doctor, the accident took place on June 26; the spinal 
tap was done on July 2; that is six da.ys later, What would be 
the significance of a negative spinal tap six days after .an 
accident of this type? 
A. My answer to that would be that the fact that the 
spinal tap was taken at that time does not rule out the fact 
that there may have been considerable bleeding earlier. I 
have personally seen many individuals whom we 
page 280 ~ have done spinal taps on in the first two days and 
_ found gross bleeding, and found an abs·olutely 
normal spinal fluid, sometimes, five days after the accident. 
I would say if there was still bleeding in the spinal fluid, it 
would indicate a hemorrhage was still going on, but the 
absence of blood in the spinal fluid seven days later does not 
indicate that there may not have been blood in the spinal 
fluid days earlier. It can reverse that quickly. 
Q. You were asked whether you believe there should be 
electric shock treatment and your answer was that you did 
not. Is there any significance to the fact that Dr. Tucker 
leans to electric shock treatments and that you do not? 
Mr. Miller: Your Honor, I will have to ask that the ques-
tion by stricken. 
The Court: I do not think it is proper to compare the 
testimony of one witness with that of another, Mr. Steingold. 
You may ask him his reasons for not recommending that 
type of treatment, if you want to. 
Mr. Steingold: All right, sir. 
By Mr. Steingold: 
Q. Can you tell us why you do not think she should have 
iU 
A. I will say that when Dr. Fultz referred the patient to 
me, he stated he was wondering whether or not 
page 281 ~ she should have electric treatments and one rea-
son he wanted me to study her and evaluate her 
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was to see whether I thought she should have such treatment, 
and I have spoken to him on many occasions since then and 
recommended that treatment be deferred. There has been 
organic change and electric shock may cause more organic 
changes. Later on, if she still continues to show the pressure 
and emotional changes, it may be indicated, but I do not be-
lieve that it is necessary up to now. 
Mr. Miller: All right, sir. That is all. 
The Court: What about those records~ Nobody has offered 
them. 
Mr. Miller: I think they should be here and kept as an 
exhibit. 
The Court: If you want to offer them, I will mark them. 
By the Court: 
Q. Doctor, it would not inconvenience your treatment of 
the lady if we kept them a few days~ 
A. Not for a few days, no, sir. I would like to have them 
back for further study. 
The Court: All right. vVe will make sure you get them 
back. 
I will mark them Defendant's Exhibit No.- 2. 
page 282 ( (The graphs referred to were received in evi-
dence and marked Defendant's Exhibit No. 2.) 
• • • • • 
page 286 ~ 
• • • • • 
l\ULDR.ED ELIZABETH BOYD LAIL, 
the plaintiff, heing first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. Mrs. Lail, will you state your full name, 
page 287 ~ age, and address? 
A. Mrs. Mildred Elizabeth Boyd Lail, forty-six 
years of a.ge, 43 Brandon Road, Chesterfield County. 
Q. You are the plaintiff in this case, are you not? 
A. Yes, sir. 
--~------· --·· - - -~ ---
I 
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Q. Where were you working in June, 1957 Y 
A. At the American Tobacco Company . 
. · Q. What was the nature of your employment T 
A. I was an examiner. 
Q. What does that meanT 
A. You have a group of machines which has operators and 
catchers on them. 
Q. What do you doT . 
A. You have to examine the work to see that the work is 
all right. 
Q. What does the work consist ·of that you are examining? 
A. Cigarettes. At the time of this accident I was in the 
filter department, which is the filter of the cigarette, which is 
operated very much the same as the cigarette. The machines 
and ·all are very much alike. 
Q. How long had you been doing that kind of work T 
A. Oh, many years. I don't know just exactly how many. 
Q. What salary did you make just before the 
page 288. ~ accident T 
A. $1.79 per hour. 
Q. How many hours a week did you usually work Y 
A. Forty. 
Q. Was that regular work, or just periodic, or seasonal T 
A. Regular work. 
Q. Does the type of work that you did require skill or 
education, or just what does it require to do it properly! 
A. 1 would say experience more than anything else. 
Q. Well, what did you do before you started examining! 
A. I caught cigarettes on a machirte. 
Q. Did what T . 
A. Called a catcher, where you catch cigarettes. The opera-
tor operates the machine and the catcher catches the cigarettes 
after they come out of the machine, after they are made. 
Q. What do you do with them T 
A. Put them in a tray. 
Q. Then you graduated from that to what yon are doing 
now! 
A. Yes, sir, I was promoted from that to examiner. 
Q. Do you recall how many years ago you were 
page 289 ~ promoted to that T 
A. No, I do not. 
Q. Would you have any reasonable idea Y 
A. Well, roughly speaking, I know it has been ten or 
twelve. I don't know just exactly. It might have been more 
or less, a little bit. 
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Q. The American Tobacco Company, where you work, I 
believe, is at Twenty-Sixth and Cary in Richmond? 
A.· Yes, sir. 
Q. Is there an infirmary there? ·· 
A; Infirmary 1 
Q. Yes. When someone feels bad-
A. Yes, We call it the first-aid hospital 
Q. Did you ever have to go there? 
A. No, sir. 
Q. Did you use the first-aid room much? 
A. Yes, sir. That is what it is for. 
Q. What did you use it for down there 1 
A. Well, any time you have a headache, or cold, or any-
thing, any ailment, you are free to use it. 
Q. And did you have many colds -or ailments 1 
A. Well, not too many over the period of twenty-one years, 
the time that I worked there, hut of course, I had some, yes. 
Q. I believe the record shows that in 1956, I 
page 290 ~ don't think you had used the first-aid room. Do 
you rememb€r whether you did or not 1 
A. No, right off, I don't, because if I would have a cold 
or slight headache, or something like that, I would go down 
and get some medicine or a tablet, aspirin, or something for 
it. 
Q. I believe some several years ago you did complain of 
having trouble sleeping and, perhaps, some nightmares? · 
A. Well, sometimes we would have to change shifts. I 
worked on night work 'for quite a while, and then maybe 
sometimes they changed the machines around and you bad to 
have night work for a while, and I would have trouble getting 
adjusted to sleeping. 
Q. Do you remember whether you had nightmares for any 
length of timeT The records shows that you did complain of 
them. · 
A. I don't think I ever really had any nightmares. I used 
to have dreams, sometimes, but not real nightmares. 
Q. Well, do you know the differenee between-
A. Yes, sir, I really do now. 
Q. You say you do now? 
A. Yes, sir. 
Q. How did you get to and from work? 
A. I had a rider. I rode with Mr. Diggs. 
page 291 r Q. Was that Mr. Diggs the gentleman in court 
here, sitting 'back against the rail? 
A. Yes, sir. 
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Q., Was he a personal friend at the time you started riding, 
or how did you happen to ride with him 1 
A. No, he wasn't a personal friend. I just knew him, work-
ing in the same plant with him. I had known him for years 
down there. \Ve had both been there quite a number of years. 
Q. How did you happen to start riding with him 1 
A. A friend of mine recommended him. I was riding with 
this other fellow and when I moved it was out of his way, and 
so he asked Allen about my riding with him. 
Q. What "other fello·w" do you mean? 
A. His name was Jimmy Richardson, an employee at the 
American Tobacco Company. 
Q. How long had you been riding with Mr. Diggs before 
tllis accident 7 · 
A. Roughly saying, a good three years. 
Q. Did you pay him anything for the service of taking· you 
to and from work'~ 
A. Yes; I gave him $1.50 a week. 
Q. Did he accept it? 
A. Yes, sir. 
Q. "'\iV ere you ever away from work, that is, take 
page 292 r clays off or vacations 1 
A. Yes. A lot of times we have a slack season 
and work four days a ·week; usually around ·February or 
Ma.rch, something in there. 
Q. \Vhat did you pay him those days~ 
A. I paid him just like bus fare, fifteen cents each way. In 
four days it >Yould be thirty cents less than $1.50. 
Q. Do you know >Yhether that is ·what he charged the other 
passeng·ers in his car? 
Mr. Miller: Your Honor, I think that is an 1m proper 
question. 
The Court: It does call fo.r a legal conclusion. 
By Mr. Steingold: 
Q. Of your own knowledge. 
The Court: No. He objects to the word "charged." 
Mr. Steingold: Let me develop that. 
By Mr. Steingold: 
Q. Do you know from your own knowledge what the other 
ladies in Mr. Diggs' car paid him for the same service as 
you received? 
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A. Yes, I think they did. 
Q. My question is, Do you know whether they paid him'? 
A. No. 
page 293 ~ Q. No what? 
A. No, positively. I would not know if they 
paid him every week, but I do now they usually contributed 
something· for the ride. 
Q. You don't know from your own knowledge what they 
gave him? 
A. No. 
Q. Did you ever miss paying him for any ride f 
A. No, sir. 
Q. Now, on the day of the accident, in what part of the car 
were you .riding? 
A. I was riding in the back seat behind the driver. 
Q. What seat did you usually occupy1 
A. The same seat in the same place. 
Q. How did that happen? 
A. I was the first rider he picked up and the last one he 
let out. It \Vas more convenient to get in the. back seat behind 
the driver, so the other people would not have to, you know, 
crawl across you. 
Q. How many doors to his car? 
A. Two doors. · 
Q. \Vas it convenient for you to see over Mr. Diggs' bead 
"·hile be was driving? 
A. No, sir. 
page 294 r Q. Did you ever interfere with the manner in 
which he drove? 
A. No, sir. 
Q. Did you offer any suggestions as to how he should 
drive? 
A. No, sir. 
Q. Do you drive an automobile? 
A. No, sir. 
Q. Have you ever driven one? 
A. No, sir. 
Q. On the afternoon of this accident, will you tell us what 
happened, as far as yon remember 1 
A. You mean as the a,ccident occurred? 
Q. Just .before it occurred and when it occurred; just what 
happened and what brought it ~bout. 
A. We got off from work at 3 :15. We was coming on up 
Main Street and the traffic was heavy. It was in that noontime 
that the tobacco people got off from work. 
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Q. What about noontime Y You say it was 3 :15? 
A. Well, at that time the tobacco workers were getting off 
work. 
Q. I thought you said 3 :15. 
A. I'm sorry. 
Q. Then what happened Y 
A. As we were riding along, Mr. Diggs turned 
page .295 ~ his head and asked a girl a question in the back 
seat. 
Q. What girl? 
A. Mrs. Stairs-and when he turned his head, the girl on 
the front seat- · 
Q. Who? 
A. Drema; Drema Compton-yelled-spoke to him. She 
saw the truck and she was frightened and she called twice 
and, the third time she called, he turned and it was too late, 
he had crashed into the truck then. 
Q. What did she call Y What did she say, or how did 'she 
say it? 
A. I'm sorry, I can't say. 
Q. Do you know what M.r. Diggs was talking to this Mrs. 
Stairs about? 
·A. He asked her a question about a girl Doris. He asked 
her what Doris did today. 
Q. Do you know what Doris they were talking about f 
A. Well, there is quite a few Do rises who work, but I really 
wouldn't know direct which one. 
Q. What was the nature of the question Y 
A. Well, it was never answea:-ed. He crashed into the truck 
in front of him before it was answered. 
Q. Was there any talking going on between the women in 
the back seat at the time, including you? 
A. Not as I remember. 
page 296 ~ Q. Did you talk to Mr. Diggs? 
A. In that conversation 7 
Q. Yes. 
A. No, sir. 
Q. Did you see him turn his head? 
A. Yes, sir. 
Q. Did you see the truck before the other lady in front 
ca!led to Mr. Diggs? 
A. No. · 
Q. Why didn't you see iU 
A. Well, I was sitting in back of Mr. Diggs, on the seat, 
and I couldn't see too well over him. 
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Q. How many were in the front seat 7 
A. Mr. Diggs and two ladie·s. 
Q. And how many in the back seat 7 
A. Three ; three passenger~:~ in the back. 
Q. What happened to you at the time of the accident? 
A. Well, when be bumped or rammed into this truck, the 
next thing I could remember it seemed like iron was coming 
at me, to my face. 
Q. What iron 7 
A. Well, it looked to me that the back of the kuck was 
coming right in my face; and I bumped my ·head somewhere 
up-I don't know whether I bumped it on the back of the 
seat or something in the back of the car, or what 
page 297 ~ it was, but I got a lick on my face. 
Q. What did it do to your face? 
A. I had a black eye' and a blood blister. 
Q. Where? 
A. On this side (indicating). 
Q. What happened to you then Y 
A. I was terribly afraid a.nd upset. Well, some things I 
don't remember too clearly. I remember this Mrs. Ripley, 
sitting next to me, trying to hold my head up and telling me 
my face was not bleeding. Evidently I thought my face was 
bleeding. But it was aching so badly-my head. 
Q. What were you doing? 
A. Crying. 
Q. Now, what else happened in the car to you? 
A. Well, she was holding my head, trying to convince me 
that my face wasn't bleeding. For just a few seconds my 
left arm a.nd leg, I lost the use of it, it got numb, a.nd that 
frightened me. . 
Q. What do you mean "it got numb" Y 
A. I just lost the use of it. I could not raise my hand or 
move my foot at all. 
Q~ You were taken to the hospital, I believe T 
A. Yes, sir, 
Q. Did you stay there 7 
page 298 ~ A. I stayed there between an hour and maybe 
two hours. 
Q. What did they do for you 7 
A. Not much of anything. They laid me down and gave 
me some kind of a tablet for my headache, and I think it was 
the intern told me he was going to keep me for about two 
hours and see how I was, and after the time was up, then he 
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released me to go home and told me if I didn't feel all right 
the next day to return to the hospital. 
Q. And what happened then T 
A. I called my son. Mrs. Bates and her sister was down 
there, and I called my son and he came to the hospital and 
took me horne, and also Mrs. Bates and her sister. 
Q. What happened that night? 
A. Well, I felt awfully nervous and upset and headachy, 
but I really thought it was probably from. the shock, and my 
facP had begun to swell and my eye turned, and the doctor 
at the hospital ga:ve me some kind of a tablet and I took that 
tablet and went to bed. I didn't have a very good night. 
Q. What happened in the morning T 
A. That night my son stayed with me, because I lived 
alone, and when I called him to come to the hospital after me, 
he didn't want to leave me in the apartment 
page 299 ~ alone after the accident, so he spent the night 
with me, and the next morning I got up. I thought 
sure I was all right to go to work, but when I got up out of 
bed I found that I wasn't, my head was hurting terribly, I 
felt sick on my stomach, and it was just a terrible condition. 
I told my son to go ahead to work, I was going to stay horne, 
and he called Mr. Diggs and asked him to report me absent, 
and he told me if I was feeling so badly, to go back to the 
hospital. In my dining room I have a studio couch and my 
phone is right at the head of it, and I tried to get to the 
phone and call a cab, but when I woke up it was about five 
minutes to four that evening. 
Q. What time was it that you tried to use the phoneT 
A. I would say-this is kind of guessing-it was ea.rly in 
the morning: ·I would say about six-thirty, because I had 
called Mr. Diggs to report me out from work. He had to 
go to work at a quarter of seven. 
Q. What happened after YOU came to that afternoon? 
A. Well, that afternoon when I came to, I still felt awfullY 
dizzy and my head was aching ter.ribly; and I livl" alone, and 
the girl next door, in the ap·artment across the hall from me, 
was not over there, because I work, and anyonl" that livps 
around, there is not much noise anywav, and when 
paQ,"e 300 ~ I g-ot to the door and called her, I reckon I was a 
sight t.o look at, and she laid me down and wanted 
to call an ambulance .right ·away, but I told. her my son was 
coming by at four o'clock whim hP t-rot off from work and I 
would wait until he got there and let him take m<>. · 
Q. Did he take you T 
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A. Yes, sir. He got there, I imagine, about five after four 
and he and one of the neighbors, a Mr. Moore, who lives 
about three blocks from where I live, went with us. 
Q. When you got to the hospital, we.re you admitted to 
become a patient 1 
A. 'V ell, I though they would just give me a sedative or 
something. I still didn't realize that I was hurt very badly 
and I was not in a hurry down there, you know. I guess I 
stayed in there about half an hour or more. Of course, they 
began to take my history and all, then they made X-rays of 
:tny head and admitted me as a patient. 
Q. ·who was your physician~ 
A. I don't know who the doctor was in the emergency room 
who admitted me. 
Q. Who treated you after that? 
A. After I was admitted to the hospital? 
Q. Yes. 
page 301 ~ A. Dr. Kell. 
Q. Did you know Dr. Kell before you went 
there? 
A. No. sir. 
Q. Did you ask for Dr. Kell ~ 
A. No, sir. 
Q. How long did you stay in the hospital~ 
A. The exact days I can't remembe.r, but it was almost a 
month, maybe three weeks, or a little better. It was a long 
time. 
Q. Did they do anything to your spine ? 
A. Yes, sir. Some doctor-! don't know his name, either-
! think he gave me what they call a spinal tap. They took 
fluid from my spine. 
Q. What did they do? Do you remember~ 
A. It just about killed me. It was very painful. 
Q. How did they do it? Do you know 1 
A. No, I don't know. 
Q. Were you under anesthesia? 
A. N-o, I was not under anesthesia, but I had to turn over, 
and it felt to me like he was sticking a needle or something 
into my back. It was very painful. 
Q. Did it take long? 
A. Well, I think it did. At this time, Mr. Steingold-excnse 
me-they had been giving me medicine, not especially for 
that, but for my head. 
page 302 ~ Q. How do you know that? 
A. Well, I suppose it was for my head. I could 
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not raise my head: off the pillow, I had to have an ice cap on 
it, and it just looked like every few minutes they would bring 
me pills or something to take. What they were, I don't know. 
Q. Now, at the end of the time in the hospital at the Medical 
College, I believe you went back to work immediately, didn't 
you? 
A. Yes, sir. 
Q. Was it your request that you be allowed to go to work, or 
how did you happen to go to work? 
A. Well, I had been. after Dr. Kell all along about letting 
me go back to work and to get out of the hospital. I was 
anxious to get back. He thought I was all right to go back . 
. Q. And did you go back? 
A. Yes, sir. 
Q. What happened when you got back to work? 
A. I didn't realize until I got out of the hospital that I 
was so terribly confused, and when I got back to work, he 
told me not to stand up, to sit do·wn, and, instead of taking 
my regular job of examining, I sat down at a machine a.nd 
caught the cigarettes. They were the plugs or filters, the same 
as the cigarettes, made in the same manner. I 
page 303 ~ was so confused I would drop them all over the 
floor; I could not tell the right size-they had to be 
gauged by the rig-ht size; I could not keep the numbers of the 
tray; I just couldn't do anything right. 
Q. Well, just what did you do wrong? 
A. Well, you are supposed to keep acc.ount of each tray 
so they will know the production; they are supposed to be 
the right size, a certain size, and I could not tell if they were 
right or wrong. The examiner that was in there, I am ~ure 
that I worried her nearly to death. It was such a funny feel-
in~, be-cause I knew something ·was wrong but I didn't know 
what it was, because I did tha.t' work for so many vears and 
when I got so mixed up and could not do it, I would cry and 
I became so nervous that I had to go down to one of the 
operators that worked in the department, to take me down-
stairs to the hospital, and they sent me home. The doctor 
wasn't there that time of day, but the nurse told me to re-
turn Monday morning, and my foreman told me that day I 
could not wo.rk because I couldn't think, I couldn't concentrate 
on the work enoug-h to know how to do it. 
Q. Did you go back to work? 
A. That was the week I went back, when they sent me to the 
Allen Reed Diggs v. Mildred Elizabeth Boyd Lail 159 
Mildred Elizabeth Boyd Lail. 
hospital, and he told me I couldn't work, I just couldn't 
think. 
page 304 ~ Q. Did you go to see any doctors after you 
got out of the hospital? 
A. You mean after I got out of the Medical College? 
Q. The Medical College, yes. 
A. Yes. I went to see Dr. Kell. Let's see; I don't know 
just how many visits I made to him. When he recommended 
me to go back to work, I was still under Dr. Kell 's care. but 
when they sent me home from the American Tobacco Com-
pany I had to report in that Monday because Dr. McKeown 
wasn't there. Dr. McKeown is not authorized to treat an 
outside patient, so he <'Ould not do anything for me. lie 
recommended that I go back to Dr. Kell, and I called for an 
appointment and Dr. Kell was on his vacation and I saw Dr. 
Meredith, I believe it was. 
Q. In his office? 
A. Yes, sir. 
Q. Dr. Kell 's office. . 
A. And he recommended I see-I don't know whether he 
told me a psychologist or some other doctor-! am sure it 
was a psychologist. I w.as so mixed up and I was so worried, 
I was thinking mostly, you know, of getting back to work. 
Then, when Dr. Kell was out on his vacation, I called my 
family doctor, Dr. Grinels, and he was on his vacation, and 
by that time I was terribly mixed up, and I didn't know Dr. 
Grinels was on vacation until I got in his office 
page 305 ~ in the Professional Building and his receptionist 
told me he was on vacation, and I was so nervous 
and upset that she let me lie down, and she told me to go down 
on another floor. She went with me to see a Dr. Cease. 
Q. You didn't tell me about Dr. Cease. 
A. I had forgotten about Dr. Cease because he. didn't doctor 
me. The best I remember, he did let me lie down and-well, 
he called a cab and told me to go home until Dr. Grinels got 
back. 
Q. Did he ever send you a bill? 
A. Dr. Cease? ¥o. 
Q. What happened after that? 
A. When Dr. Grinels got back in town, I went to see him. 
I think I had two visits with Dr. Grinels and he .recommended 
Dr. Fultz and called and made the appointment for me. 
Since then I have been under Dr. Fultz's and Dr. Zfass' 
care. 
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Q. Did you spend any time in any hospital other than the 
Medical College Y 
A. Yes, sir; I spent approximately two months two differ-
ent times in the Tucker Hospital. I also was an out-patient 
for six -or seven weeks, as an out-patient. 
Q. How often did you have to go to the hospital 7 
A. As an out-patient Y 
Q. Yes. 
page 306 } A. I had to go every day. They put medicine in 
· my veins, which took f.rom three to four, maybe 
five hours, and I had to take that every day. 
Q. What do you mean it took three to five h9urs Y 
A. To put it in your vein. It would just drop a drop at a 
time. 
Q. Did you have to lie down on a couch, or bed, or some-
thing? 
A. Yes. 
Q. It was in a bottle, hanging up T 
A. Yes. The name ·of the medicine is called histamine, 
if you know what that is-I don't know. It was a very small 
bottle. 
Q. How did. you get to the hospital for those visits 1 
A. I had to go in a cab unless my brother was off and 
could take me. 
Q. ·what was the expense of the cab from your homeY 
A. At first I was trying to· stay at home, until Dr. Fultz 
recommended I not stay there, and the cab-I was at 3204 
Stuart Avenue-let's see. I can't remember. 
Q. How about from your brother's ¥ 
A. Well, that is the Suburban cab from out there. It was 
$1.15, sometimes $1.25. It usually ran from $1.15 to $1..25. 
Q. And you had to use that each day for six 
page 307 } weeks 1 
A. Yes, sir. 
Q. Where are you staving now Y 
A. I live with my brother, 43 Brandon Road-Mr. Boyd. 
Q. That is the brother who testified here today~ 
A. Yes, sir. 
Q. Why aren't you staying at your own apartment? 
A. My doctor reeommendecl me not to stay alone. I am 
kind of afraid to stay by myself, too. 
Q·. What are you afraid of? 
A. I don't know. That is a question I can't answer. I 
don't know. 
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Q. You say you are afraid. You must have some reason 
for not wanting to do it. 
A. Well, I don't know what I am afraid of. I always 
lived alone when I was working, in the apartment, but it 
seems like since then I have been-it looks like I am afraid 
of everything, just about. I don't know hardly how to ex-
plain that. 
Q. What things are you afraid of 1 
A. \Veil, I am afraid of the darkness, and I am afraid 
to stay by myself at night, to sleep in a room by myself. 
Q. Yon ride in automobiles, don't you~ . 
A. Yes; I have to do that, but I am scared the 
page 308 r whole time I am in an automobile. 
Mr. Miller: Your Honor, I ask that Mr. Steingold not 
prompt his witness. 
The Court : Yes. 
By ~h. Steingold: 
Q. Now, tell us about any trouble you have today that ~·ou 
did not have before this accident, if you have any. 
A. The trouble I have-von mean in mv dailv activities? 
Q. \Vhatever you think is wrong with you, day or night. 
A. \V ell, I used to enjoy going s"·imming- and fishing and 
now T am scared to death of the water, or to get in a boat, 
and I don't feel very good in a crowd. I feel-I don't know 
ho"· to explain it. · 
Q. What else' 
A. I get awfully mixed up, different little things I tr~' to 
do. 
Q. \Vhat did yon forget to wPar yesterdn:v when yon rame 
to courU 
A. I believe I. forgot my hose the day I came to your office, 
and my earrings yesterday. I don't hav<> non<> on toda~T' 
either. ' 
Q. Do you usually wear them·? 
A. Yes, sir. 
page 309 r Q. Do you usually wear hose 1 
A. Yes, sir, in the ·wintertime. 
Q. This is wintertime. 
A. Uh-huh. 
Q. What else has happened to you that you don't know 
why it happened~ 
A. Well, I just can't understand myself. I can't. under-
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stand why I can't do these things, when I used to be all right . 
and could do them. · :· 
Q. Well, what things are there that; you can't do? . 
A. Well, all my life I have sewed,' and if I try to make a 
garment of any kind now, I will get, maybe, the sleeve in 
backwards or wrong side out, and have to take it out two or 
three different times, and just make a mess of ev~rything. 
Q. What else? . 
A. Well, I have learned to knit a little bit and I get that all 
mixed up. 
Q. Anything else? 
A. Yes. If I try, to wash dishes, or· anything like that, I 
drop them and break them. 
Q. Did you do that before the accident Y 
A. No, sir .. I burned up two percolators-forgot them. 
Q. At night, is there any difference now than 
page 310 ~ there was before the accident? 
A. Yes. I don't rest at night very well. I 
still am under medication from my doctors, you ·know. 
Q. What happens at night? 
A. Well, I don't sleep at all. Some nights I get up; I 
can't rest, I get up and walk around, and sometimes I just p:et 
up and turn the light -on, and sometimes I will have night-
mares and wake up scared to death. 
Q. Didn't you have nightmares before this accident? 
A .. No, I didn't have nightmares. I used to have bad 
dreams sometimes, but these nightmares are terrible. You 
can't move, you feel like you try very hard to call someone, 
or something, and when you wake up you feel like your heart 
is going to jump out of your body and you are scared to 
death. 
Q. How often have you had that happen to you? 
A. Sometimes I will have them-after I took this histamine 
in my veins, I didn't have them as often .. That helped me 
an awful lot. I don't know just exactly, but I still ha.ve 
them. I don't have them every night. 
Q. Do you have any idea how often you do have them? 
A. Just guessing, I would say sometim.es I will have them 
maybe one or two nights right straight along, and then may-
be it will go a week or two weeks without having 
page 311 r one at all. 
Q. Why can't you go back to work, Mrs. Lail Y 
A. My doctor won't permit me. 
Q. Have you asked him Y:· 
A. Yes, sir. 
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Q. Which one? 
A. Dr. Fultz. 
Q. Are you still being treated by Dr. Fultz! 
A. Yes, sir. 
Q. Have you asked Dr. Zfass if you could go back to work? 
A. I. asked him if he thought I was able to go back, I be-
lieve it was ; he told me no. 
Q. Do you want to go back to work? 
A. Very much so. 
Q. Do you know anything else you could do other than 
working in the cigarette plant? 
A. No, sir. 
Q. Do you have any other skills or ability? 
A. No, sir. 
Q. Can you type? 
A. No, sir. 
Q. Take shorthand? 
A. Huh-huh. 
Q. How far did you go in school? 
page 312 ~ A. To the ninth grade. 
Q. Why did you stop at the ninth grade? 
A. Well, there was a big family of us. You see, I have 
four brothers and four sisters and I was next to the oldest. 
Q. Were you making good grades at the time? 
A. Yes, sir. · 
Mr. Miller: If Your Honor please, I feel that IS going 
entirely too far. 
Mr. Steingold: It is just a question of her ability. 
The Court: No, sir. You can ask her whether she was 
expelled on account of scholastic standing, if you want to. 
By Mr. Steingold: 
Q. Were you expelled on account of scholastic standing? 
A. No, sir. 
Mr. Steingold: I think that is about all. No further ques-
tions. 
Mr. Miller: May we have five minutes before cross 
examination? 
The Court: Yes. We will take five minutes, Gentlemen. 
(A recess was taken, after which ·the hearing 
page 313 ~ was resumed.) 
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CROSS EXAMINATION. 
By Mr. Miller: 
Q. Mrs. Lail, you don't mind answering a few questions 
for me7 Just direct your answers to the jury. I am not 
hostile or anything, I am just on the other side, and if you 
feel you want to relax or anything, you let us know. · 
A. Thank you. 
Q. Do I understand your name is Mildred Elizabeth Boyd 
Lail' 
Mr. Steingold: If Your Honor please-well, that is all 
right. 
Just tell the truth. It doesn't make any difference. 
By M.r. Miller: 
Q. You say you are forty-six years old 1 
A. Yes, sir. 
Q. At the time the accident occurred, you were working 
at the American Tobacco Company 7 
A. Yes, sir. 
Q. And you were riding with Mr. Diggs, back and forth 7 
A. Yes, sir. 
page 314 r Q. And I understand that you lived out on 
Stuart Avenue7 
A. Yes, sir. 
Q. 3204; is that the address you gave? 
A. Yes, sir. 
Q. Did you have an apartment there 7 
A. Yes, sir. 
Q. What was it-a second-floor apartment~ 
A. Yes, sir. 
Q. And you say that it was your apartment? 
A. Yes, sir. 
Q. And you say that you contributed to the expenses as Mr. 
Diggs picked yon up and you rode to ·work anrl back and 
forth with him 7 
Mr. Steingold: If Your Honor please, the lady did not say 
she contributed to any expenses. 
Mr. Miller: All right, we will strike it. 
The Court: Well, you don't seem to agree on the right 
word. 
Mr. Miller: I thought that was what she sa~d, Your Honor. 
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Mr. Steingold: If it was a normal witness that 
page 315 ~ was keen, it would be different-
The Court: No, don't make a speech every time 
a question comes out. 
A. Mr. Diggs didn't charge anything. I just gave him 
something. He stopped by in the morning and also in the 
afternoon, and I appreciated the ride very much. 
By Mr. Miller: 
Q. I understand that. You gave him $1.50 a week? 
A. Yes, sir. 
Q. Did you give this money to him at the end of the week? 
A. 8ometimes. We got our pay in checks and if I would 
have the change, I would bring it in on Monday morning. 
Q. This accident happened during the week, didn't iU 
A. I don't know. 
Q. After it happened, did you by any chance see him and 
give him any money-after it occurred T 
A. After the accident occurred T 
Q. Yes. 
A. I rode with Mr. Diggs the week after I went back to 
wo.rk. 
Q. You rode with him then, tooT 
A. Yes, sir. 
Q. Now, you say you lived up at 3204 Stuart 
page 316 r Avenue. Have you moved from that place? 
A. Yes, sir. I live with my brother. 
Q. Don't you ever go back there! 
A. Oh, yes. 
Q. You do? 
A. I don't go back there and live. I still have my apart-
ment. 
Q. You still have your apartment T 
A. But I live with my brother. 
Q. You are living with your hrother? 
A. Yes, sir. 
Q. And you have lived with your brother since when? 
A. Since the accident. 
Q. Have you spent any time at all up at the apartment? 
A. Yes. Sometimes he would take me up and I will, may-
be, get some of my clothes or something like that, but really 
not to say spend any time, no. I wouldn't say I have spent 
anv time. Q. Is it a. rented apartment? 
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A. Yes, sir. 
Q. And you have rented it for-
Mr. Steingold: If Your Honor please, I ob-
page 317 ~ ject to that as immaterial and irrelevant. 
The Court: I overrule it. 
By Mr. Miller: 
Q. And you have paid the rent on the. apartment since the 
accident! 
A. Yes, sir. 
Q. You say that you go back up there occasionally and get 
some clothes or something. Do you spend any nights there Y 
· A. No, sir. 
Q. You do not spend any there? You have been at your 
brother's since this lawsuit has started and spending the 
nights at you.r brother's house? 
A. Since the accident, yes, sir. 
Q. Well, did you spend any weekends at the apartmenU 
A. No, sir. 
Q. Did you spend last weekend a.t the apa:rtment? 
A. No, sir. 
Q. Well, how about the weekend before? 
A. I didn't spend any weekends there. My doctor told 
me not to stay alone. . 
Q. Then, you have not been to the apartment to spend the 
night since the accident occurred? Or I will say since you 
went to the hospital originally, because you· did spend the 
first night after the accident. 
page 318 ~ A. Yes. 
Q. And that is the only night you have spent 
there since then? 
A. I came out of the Medical College, I stayed there for a 
sho.rt while, then I went to live with my brother, yes, sir. 
Q. And you have not been there in 1959 or the last six 
months-
A. I have not lived there, no, sir. 
Q. You haven't spent a night there, for example? 
Mr. Steingold: If Your Honor -please; Mr. Miller is doing 
what he tried to do before and I objected to it and Your 
Honor sustained my objection. He is trying to create an at-
mosphere of sus-picion here. . 
The Court: That is what he is hired for. I don't see any-
Allen Reed Diggs v. Mildred Elizabeth Boyd Lail 167 
Mildred Elizabeth Boyd Lail. 
thing wrong with the cross examination. W'hat is the ob-
jection to it Y . 
Mr. Steingold: If the Court will excuse the jury, I will 
tell the Court exac.tly what I think he is getting at. 
The Court: All right, Gentlemen. You may retire. 
(The jury retired.) 
page 319 ~ Mr. Steingold: If Your Honor please, I am led 
. to believe by the line of examination, that the 
purpose is to cast an aspersion on the character of the lady, 
not to lay the foundation for contradicting her on any ma-
te.rial fact, but I don't know-and this I honestly don't know-
whether she has ever spent a night there. She has been going 
with a man for fifteen years, or some such number of years, 
and she has been divorced, and they are not married. Now, 
whether she has spent one night there or not, I don't know, 
but I think that Mr. Miller wants to bring that into the evi-
dence in a way to cast some asperions on her character, and I 
don't see that it is material. to this case. 
The Court: Well, you have proved she does not like to 
stay alone, she has been living with her brother, and if that is 
so-anyway, there is no use arguing about it. I overrule the 
objection. 
Bring the jury in. 
Mr. Steingold: Exception. 
(The jury was recalled to the box.) 
page 320 ~ By Mr. Miller: 
Q. Mrs. Lail, you say that you maintain this 
apartment. Who cleans up the apartment? 
A. My brother's maid. 
Q. Do you do any of the work of cleaning it up? 
A. No, sir. 
Q. You don't Clo anv? Do you mop up at all, or wash any 
dishes there ·at all? When was the last time that you cleaned 
it up? 
A. My doctor told me not to do any work. 
Q. Not to do any wo.rk Y 
A. Not heavy work.. . 
Q. So you have not done any work there at all at the apart-
- menU 
A. No, sir. 
Q. Now, a little while ago you testified that you had no 
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other skills, and so forth, than the tobacco business. Rave 
you tried anything else at all, like sales lady, or anything; 
A. No, sir. · 
Q. You have not tried anything like that¥ 
A. No, sir. · 
Q. How long had you ridden with Mr. Diggs before this 
accident happened? 
A .. Approximately three years. 
page 321 ~ Q. Practically three years? 
A. Yes, sir. It might be a little over, or might 
be not quite as long, but something in that time. 
Q. During that period of time, was he a careful driver? 
A. Yes, sir. , 
Q. Had you ever seen him turn around and look in the back 
seat before then? 
A. I neve.r noticed. I was never afraid to ride with Mr. 
Diggs. I never knew of his having an accident of any sort. 
The Court: Can you bear her, Gentlemen 1 
By Mr. Miller: 
Q. He certainly was not the type of person who habitually 
turned around and talked to the back seat, was he? 
A. No, sir. 
Q. Now, on the day that you were riding along, you were 
on the seat immediately behind him; is that cor.rect? 
A. Yes, sir. 
Q. Were you seated back in your seat, or were yon seated 
forward, or exactly how were you seated? 
A. I was seated in the back seat right behind 
page 322 ~ Mr. Diggs. 
Q. Will you just show us how you were seated 
in the seat? Were you seated just like you are now, or were 
you sitting up on the edge of the seat, or were you sitting 
back, relaxed, or just how were you? 
A. Well, I don't know exactly the position, but I do know-
you see, when I worked I stayed on my feet eight hours a day 
and when I had a chance to sit down I would sit down and 
relax, and you could not very well be hanging up on the 
seat. It seems like you would have to sit back. 
Q. The traffic was going west on Main Street? 
A. Yes, sir. 
Q. And you stated that you have never driven a car. Have 
you ever tried to learn? 
A. No, sir. 
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Q. Neve.r tried, never applied for a license, or anything? 
A. I did get a learner's permit, yes; I never tried for a 
driver's regular permit, no. 
Q. You did drive with a learner's permit? 
A. Yes. 
Q. Did you go out and try to practice some with the learn-
er's permit¥ 
A. Yes. 
Q. You did not go back and try for the driver's 
page 323 ~ permit? 
A. No, sir. 
Q. Will you tell us why? 
A. Well, I just really didn't care too much about driving. 
Q. Now, you say that you were in the seat behind Mr. Diggs. 
You have been riding in cars fo.r many years, haven't you T 
A. Yes, sir. 
Q. Will you tell us about whether or not you were going 
· slow? · 
A. Yes, we were going slow. There was a line of traffic. 
Q. You were in a line of traffic, and were there vehicles 
in front of and behind you, people coming from work? 
A. I think they were in front; I don't know about the back. 
Q. Did I understand you-l'm sorry-you did say that you 
thought you were going slowly? 
A. Yes, sir. 
Q. If you have not driven, I don't want to press on this, 
Mrs. Lail, but do you have any estimate of how fast you were 
going? 
A. I'm sorry, I don't. 
page 324 ~ Q. As you were going along, I understand you 
to say, Mr. Diggs turned a.round to the back seat 
and spoke to Mrs. Stairs. Is that what happened Y 
A. Yes, sir. 
Q. He was in front of you, wasn't he? And when he turned 
around, did you say that you heard Mrs. Compton tell him 
to look out? 
A. Yes, she told him something; I don't know the exact 
words. 
Q. Then, you say, she told the man, ''Look out,'' or some-
thing, and then a third time. Did she holler? 
A. Yes, sir. 
Q. During this period of time that he was looking back, 
could you give us an estimate of how long it was that he was 
looking back? 
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A. It all happened so quickly, I don't believe I could. 
Q. Y.ou don't think you could tell us how long? 
A. No, sir, because it seemed like it all happened so 
quickly. 
Q. Now, you say he turned around, and from the time that 
he turned around until the point of the impact, could you 
look at the· clock and tell us how many seconds that would be~ 
There is the dock right behind the gentlemen of the jury, if 
you can see it. There is the red hand. 
page 325 ~ A. From the time he turned around~ 
Q. Yes, from the time he turned around until 
the accident. Can you give us any idea how many seconds it 
would be~ 
A. I'm afraid I could not, because it happened very quickly. 
Q. Did she sa.y, ''Look out, look out, look out,'' or did she 
hesitate and then say, "Look out," again~ Can you give us 
some idea of that~ 
A. I'm sorry, I can't tell you the words she said or just how 
she said them. . 
Q. Was there some pause between the time she said '"'Look 
out'' the first time and the second time and the third time? 
A. I'm sorry, I can't tell you. 
Q. But you did hear her say it three times~ Did you say 
anything to him? 
A. No, sir.· 
Q. You didn't sa.y anything to him~ 
A. No, sir, not to my remembering, I didn't. 
Q. And as he was seated there turned around~ be ·was look-
ing at Mrs. Stairs; is that the way it was, or was it Mrs. 
Ripley~ 
A. Well, he was turned, looking at the back. I don't know 
wheth«:lr it would be any specific person or not. 
page 326 r He turned from the front, looking· at the hack. 
Q. You have not driven cars, and so forth, hut 
you do know that people can't drive cars down the road 
looking- toward the rear, don't you, Mrs. Lail? 
A. Yes, sir. 
Q. You know that, don't you~ You knew that when yon 
saw him looking into the back; didn't you~ 
A. Yes, sir. 
Q. And you didn't say anything~ 
A. No, sir. 
Q. You say, thoug-h, that Mrs. Compton did sav three times 
something about "Look out." And was Mrs. Bates looking 
back also~ 
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. A. I'm sorry, I don't remember. 
Q. You don't remember Mrs. Bates 7 I see. 
Now, you say it was a two-door car. I ask for information. 
Do you mean a two-door to be a car with doors on the front 
and the back? 
A. No, no doors on the back-doors on the front. 
Q. Not two doors on the back Y 
A. No, sir. . 
Q. After the ambulance came, you got out and went on 
over to the ambulance ; is that correct 7 
A. I can't remember too much about the ambulance. I know 
I was in the ambulance and I know that I went to 
page 327 ~ the hospital, but there is little things in there 
that I don't remember too clearly; 
Q. But you went from there on up to the hospital 7 
A. Yes, sir. 
Q. And you went home and spent that night at this apart-
ment at 3204 Stuart A venue, you said it was 7 
A. Yes, sir. 
Q. And then you say that you did see your neighbor; she 
came in the next day; is that correct? What was her name, 
incidentally 7 
A. Mrs. Moore. 
Q. Is she living up there? Do you know? 
A. She doesn't live in that apartment. She has moved. 
Q. Do you know where she moved to 7 
A. No, I don't. 
Q. She has moved here in Richmond somewhere? 
A. I imagine. 
Q. You have not looked her up Y 
A. No, sir. 
Mr. Miller: I have no further questions. Thank you. 
Mr. Poole: No questions. 
Mr. Moncure: We have no questions. 
page 328 ~ RE-DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. I don't know whether I asked you, Mrs. Lail: What 
was the condition of your health before this accident Y 
Mr. Miller: Your Honor, I believe that might call for a: 
conclusion. 
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The Court: That is something, though, that I think a lay-
man can express a conclusion about. 
Tell us what the general state of your health was before you 
were involved in the accident. 
The Witness: It was good. I was able to work. 
By Mr. Steingold: 
Q. You say it was good, you were able to work. Was there 
anything w.rong with you Y 
A. No, sir. 
Q. · Had you been to doctors for anything the five years 
before the accident? 
A. I went to Dr. Grinels just for a check-up; nothing except 
colds, or maybe little minor aches and pains at work, head-
ache, or cramp, something like that. 
Q. Female trouble? 
page 329 } . A. Oh, yes; let's see; this was quite a while 
since I had that, now. 
Q. When was that? 
A. I would say it has been over ten years. 
M.r. Steingold: I have no further questions. 
Mr. Miller: One moment. I have one. 
RE-CROSS EXAMINATION. 
By Mr. Miller: 
Q. Mrs. Lail, do you know Dr. Henry C. Spalding? 
A. Yes, sir. 
Q. Isn't it true that you saw him in 1954.? 
A. He was the one that did the female operation, minor. 
I don't know just what year it was now. 
Q. It was about 1954, wasn't it? 
A. Well, I won't. say fbr sure, but I think it was farther 
back than that. 
Q. If the correspondence from Dr. Spalding to the Ameri-
can Tobacco Company shows it was on or about August 26, 
1954, you would not contradict it, would you? . 
A. I really don't remember just what year. I was thinking 
it was farther back. I won't say for sure . 
• • • • • 
page 342} 
• • • • • 
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Mr. Miller: The defendant Diggs moves the Court to 
strike the evidence as to him upon the grounds that the.re is 
no evidence, or insufficient evidence of gross or simple negli-
gence upon which to base a verdict; and, second, 
page 343 ~ upon the ground that the plaintiff was guilty of 
. contributory negligence as a matter of law; and 
further moves the Court to strike the evidence as to damages 
or injuries other than those which are actually shown to have 
been sustained at the time of the accident, that is, the bruise 
to the eye and the blister, but that all evidence as to the al~ 
leged depression or other injury to the head, the nervous 
system, or the body be stricken from the record and the jury 
be instructed not to consider it. 
Judge, I might ·say this : that I would tell the Court that I 
do think that the question of contributory negligence by this 
lady is serious. This other lady saw this man turn arolmd 
and she had time enough to speak three times. Mrs. Lail 
said she saw him looking around and that she knew he should 
not drive down the road looking back, but she sat there ·and 
did nothing, and I think that the law requires he.r to act 
reasonably under those circumstances, and under those cir-
cumstances I certainly would urge that upon the Court. 
The Court : I will overrule the motion. The Court of 
Appeals has said there is no affirmative duty on the plaintiff 
to warn until he has had reasonable notice. 
(Thereupon, the Court and counsel returned to 
page 344 ~ the courtroom, wl1ere the proceedings were re-
sumed.) 
Mr. Steingold: If Your Honor please, may we read into 
the record the matter before the Court 1 
The Court: We have done it out there. 
Mr. Steingold: I see. 
MRS. MYRTLE STAIRS, 
called as a. witness on behalf of the defendant Diggs, and 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Miller: 
Q. Would you state your n8iiil.e to these gentlemen here 7 
A. Myrtle Stairs. 
Q. I won't ask you your age, M.rs. Stairs. 
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A. That is all right. 
Q. Will you tell me where you work Y = · 
. A. American Tobacco Company. 
Q. How long have you worked there Y 
A. Thirty-three years. 
Q. Do you work in the same department as Mr. Diggs Y 
A. In the same department, but not on the same 
page 345 ~ floor. 
work? 
A. Have H 
Q. Yes. 
A. Yes, sir. 
Q .. Have you ridden with him backand forth to 
Q. Were you riding in the vehicle the day that the accident 
happened, on June 26, 1957? 
A. Yes. 
Q. Where were you sitting, Mrs. Stairs Y 
A. In the back seat. 
Q. Where were you seated in the back seat? 
A. On the right. 
Q. On the right-hand side Y 
A. Yes, sir. 
Q. And who else was in the back seat? 
A. Mrs. Lail and Mrs. Ripley. 
Q. Who was sitting next to you Y 
A. Mrs. Ripley. 
Q. And Mrs. Lail was on the opposite side? 
A. Yes, sir. 
Q. Was Mr. Diggs driving the vehicle? 
A. Yes, sir. 
Q. Could you tell us whether he was driving slowly or 
not? 
A. Yes, he was driving slowly. 
Mr. Steingold: If Your Honor please, I ob-
page 346 ~ ject to the leading question and move that the 
answer be stricken. 
Mr. Miller: I think it was, Judge. Let me see if I can 
reword it. 
The Court: Just ask her first if she knows anything about 
automobiles. 
By Mr. Miller: 
Q. Do you know anything about automobiles, Mrs. Stairs? 
A. No, sir. I don't drive. · 
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Q. Do yo:u know anything about the approximate . speed 
of automobiles, or anything like that? · 
A. Well, I would say he was driving about fifteen miles 
an hour. 
Q. Did you see him prior to the accident do anything?_ 
A. No, I didn't see him. If he did, I didn't see him. 
Q. Did you hear anybody say anything to him Y 
A. We were all talking among each other. 
Q. Did you see Mrs. Lail after the accident occurred Y 
A. Well, I got out of the ear before she di~. 
Q. The vehicle struck the back of a truck, I believe 1 
A. That's right. 
page 347 ~ Q: What happened to you? 
. A .. I got out of the car. 
Q. Before you got out of the cat, did you see Mrs. LaiH 
A. Well, I just looked ove·r. ther~ at her. She was sitting 
on the other side of Mrs. Ripley. 
Q. "\Vas she talking, or not talking? 
A. Yes, she was talking. 
Q. You say that you have ridden with M.r. Diggs. Did he 
charge you for riding? 
A. No, he didn't charge me. I asked him would he come 
by and pick me up, and I just contributed thirty cents a day, 
you know, bus fare. 
Mr. Miller: No further questions. 
CROSS EXAMINATION. 
By Mr. Steingold: 
Q. How many years have you been contributing thirty 
cents a day bus fare to Mr. Diggs? 
A. Well, I reckon I have been riding with him approxi-
mately five years. 
Q. And you have been paying him that thirty cents' a day 
bus far all that time 1 
A. I just paid him bus fare; I didn't pay him anything; 
I just gave him the bus fare as a gift, that was 
page 348 ~ all. 
Q. You did not give it to him every day, did 
you? 
A. Every day, thirty cents a day. 
Q. Dirl you pay him by the week, the month, or the day, 
orwhat? · 
A. No, I paid him by the· week . 
• 
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Q. How much a week 1 
A. 'V ouldn 't it be $1.50 a week for five days 1 
Q. Is that what you paid him 7 
A. Yes, sir. 
Q. Did you always pay him $1.50 a week 1 
A. ·when the bus fare went up, I paid the regular bus fare. 
He didn't ask me for nothing. 
Q. He always took it, though 1 
A. Yes. 
Q. Isn't that the same the other ladies paid, too 1 
A. I don't know what the others paid; I just know what 
Ip~d. . . 
Q. Don't you know that is what is usually paid by riders 
who are taken to and from the American Tobacco Company 1 
A. I don't know what others pay for their rides. I don't 
know what they pay. 
Q. Who was this Doris that you all were having so much 
fun about~ 
A. There is lots of Do rises down there. w· e 
page 349 ~ were just a bunch of girls in the car, we were 
just talking about different people at work. 
Different ones talks about me and we just talk about different 
things and what things have happened. 
Q. lVIr. Diggs works in the same department you do 1 
A. In the Packing Department. 
Q. I say, he works in the same department you doT 
A. Yes. 
Q. And you have known each other for many years, haven't 
you1 
A. Oh, quite a few. 
Q. On that particular day or the day before you all had 
been kidding about a Doris, hadn't you-'' ·what did she 
do today?'' And things of that sort r 
A. I don't know thr words they were talking about. \V e 
were just talking. 
Q. On that day, just before this accident happened, didn't 
Mr. Diggs turn around and ask you, "Well, what did Doris 
do today?" 
A. If Mr. Diggs turned around, now, I don't know. I didn't 
see him turn around. · 
Q. Did he talk-
• A. No, he was not talking to me and I was not talking to 
him. I was jnst talking. 
Q. Your car was following a truck, I believe, 
page 350 ~ down Main Street, wasn't it f 
A. Yes. 
• 
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Q. Was it a big truck? 
A. Well, I don't know what you call a big truck. 
Q. Did it look like a cement mixer, or something like that? 
A. Something like that. 
Q. How far were you following it down the street? 
A. You mean the distance between the truck and the car? 
Q. Both, the distance between, and one block, five blocks, or 
what? 
A. I would say the distance between the truck .and the car 
would have been probably about the distance of his car, or 
maybe one and a half times his car. 
Q. One and a half car lengths? 
A. Yes. 
Q. And you think you were going about fifteen miles an 
hour at the time this accident happened? 
A. As well as I could judge, we were. We were just driving 
along. 
Q. And you smacked into the back of this t.1·uck at fifteen 
miles an hour: is that right? That is your opinion? 
A. My opinion. 
Q. Do you know why :Mr. Dig-gs did not see the 
page 351 ~ truck, as big as it was, right in front of him? 
A. I was not looking at Mr. Diggs. 'Ve were 
just talking. 
Q. You don't know why he didn't see it, then T 
Mr. Steingold: No further questions. 
Mr. Poole: We have no questions. 
:Mr. Moncure: No questions. 
ALLEN REED DIGGS, 
one of the defendants, was recalled in his own behalf and testi-
fied as follows: · 
DIRECT EXAMINATION. 
By Mr. Miller: 
·o. Mr. Diggs, you have already testified, you are under 
oath, and we will just continue your examination. 
I want to ask you, did you ever make any charge to Mrs. 
Lail for transporting her at all? 
A. No, sir. 
Q. Would you tell us how she came to give you money? 
A. She said she wanted ·to contribute to the expense oi 
taking her to work, back and forth from American Tobacco 
Company and home. 
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I 
Q. Did you have to go out of your way at all to get to he.r 
house on Stuart A venue~ 
A. One block. 
page 352 r Q. you live out on-
A. Grove. 
Q. Would. you tell us, when you were going down Main 
Street-! think you described it this morning-were you able 
to put on your brakes before colliding~ 
A. Just as I collided I put the brakes on. 
Q. Did you get some traction then~ 
A. Yes, sir; my ear came to a dead stop, didn't move. 
Q. Could you tell us how far you skidded~ 
A. I didn't skid. I just stopped. 
· Q. You stopped right at that moment? 
A. Yes, sir. 
Mr. Miller : No further questions. 
CROSS EXAMINATION. 
By Mr. Steingold : 
Q. How badly was your car damaged~ 
A. Well, it punched a hole in the grill and the radiator. 
That thing that spreads the lime back of the truck sticks 
out behind the truck. That punched a hole in the grill and 
the radiator and buckled the hood just a little bit. 
Q. What did it cost to repair that? 
page 353. r 
A. $169. 
Mr. Miller: I don't think that is proper. 
The Court: The objection is overruled. 
Mr. Miller: Exception. 
By Mr. Steingold: 
Q. You had, I believe, a total of five riders, didn't you~ 
A. At the time, yes, sir. 
Q. How long had you been driving to and from work at the 
American Tobacco Company~ 
A. Since 1940. 
Q. Have you had riders all that time~ 
A. No, sir. 
Q. When did you start taking on riders~ 
A. I could not tell you that, because I do not know. 
Q. Possibly ten years? 
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A. Possibly. 
Q. Did you always have a full carT 
A. No, sir. 
Q. I don't mean as full as-
A. No, I know what you mean. No, I didn't have a full 
car, you know, at all times. 
Q. That was beeause people were too far out of your neigh-
borhood; is that it? 
page 354 ~ A. Well, no. One reason was because of 
changing personnel from day to night, and some-
times I would have two or three riders, they would change, and 
I never solicited no riders. If anybody wanted to ride to 
work and it was in my way of going down to work and they 
would come and ask me if I would pick them up, I would do a . . 
Q. And if they were nice enough to pay you $1.50, you 
didn't object to taking them every day? 
A. I didn't charge them anything. 
Q. But, I say, if they were nice enough to give you $1.50 
a week, you had no objection to taking them to and from work, 
did you? · 
A. No, sir. 
Q. And that was what you received and accepted from 
each one of those riders Y · 
A. As a contribution towards the maintenance of my car .. 
Q. $1.50 a week? 
A. Yes, sir. 
• • • • • 
page 357 ~ 
• • • • • 
ALLEN E .. COPPAGE, 
a witness called by and on behalf of the defendant, being 
first duly sworn, was examined and testified as follows : 
DIRECT EXAMINATION. 
By Mr. Miller: 
Q. What is your name? 
A. Allen E. Coppage. 
Q. What is your employment? 
A. I am employed by Burns Inte.rnational Detective Agency 
as a private investigator. ·· ' 
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Q. At my request, did you make an activity check on Mrs. 
Mildred Lail ¥ 
A. I did. 
Q. Do you know Mrs. Lail? 
A. I do. 
page 358 ~ Q. Do you see her in the courtroom 7 
A. Yes; she is in the back wearing a red coat. 
Q. Could you tell us where she has been living during 
the last, say, two or three weeks 7 
A. At her apartment at 3204 Stuart Avenue on week-ends. 
Q. On week-ends? · 
A. Yes, sir. 
Q. Could you tell us bow you know that? 
A. I have been to her apartment and observing it. 
Q. When were you first there? 
A. On the 31st of January, 1959, which was a Saturday. 
Q. At what time were you there? 
A. I got there, well, about 9 :30 in the morning. 
Q. I see. Did you see her at that time? 
A. I did. 
Q'. Where did you see her? 
A. In her apartment at 3204 at approximately 10 o'clock 
in the morning. 
Q. I see. Did you see her at any. other time-how was she 
dressed at the time you saw her¥ 
A. She was wearing a housecoat or a duster. 
Q. How do you know that it was her? 
A. She later identified herself in the afternoon. Also, she 
fit the description that I had previously obtained. 
Q. I see. Did you talk with her in the after-
page 359 ~ noon 7 
A. Yes, I did. 
Q. Where did you talk with her? 
A. In her apartment. 
Q. When you saw her the first time that morning, could you 
tell us whether or not she was, at the time you went to the 
apartment, awake or asleep or not? 
A. Yes, she had told me during conversation that she bad 
just recently gotten up and she had had a cup of coffee before 
my arrival. 
Q. I see. And you say that you talked with her in the 
afternoon? 
A. Yes. 
Q. Approximately at what time? 
A. Well, it was between 2 :00 and 2 :30. 
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Q. I see. Can you tell me how she was dressed at that 
time? 
A. She was dressed in the same manner as I previously de-
scribed her in the morning. 
Q. When was the next time that you saw herT 
A. The next time that I saw her was on a Sunday at ap-
proximately 3 :55 in the afte.rnoon. 
The Court: Was this the following day, or some other 
Sunday? 
The Witness: It was the following day, s1r, the first of 
February. 
page 360 ~ By Mr. Miller: 
Q. At what time did you go to her apartment? 
A. I went to her apartment on the first of February at 
about 9 o'clock, or 8 o'clock in the morning. 
Q. How long did you stay there? 
A. I stayed there until one and I left and returned at 3 :30. 
Q. Did you see her there that dayT 
A. Yes, sir, I saw her about 3 :55 that same afternoon. She 
left her apartment and got in a 1958 Chevrolet with an un-
identified person at that time, and they proceeded to 43 
Brandon Road. 
Q. I see. How long did they stay there T 
A. She stayed there the first time until approximately 
7 :55 p. m., at which time she left the apartment with three 
other people and went somewhere. I lost them: I was follow-
ing them. And I picked them up again at about 9:25 p. m. 
that same night, and they were going east on Route 161. I 
followed them back to 43 Brandon Hoad. 
Q. Did she stay at Brandon Road that eveningT 
A. She stayed there until approximate!~' 11:10 p. m. 
Q. Where did she go then T 
A. She returned to her apartment in the same Chevrolet 
that she had left in previously that afternoon. 
Q. Did she enter her apartmenH 
page 361 ~ A. She did. 
Q. Did the lights go on! 
A. Yes, they did. 
Q. Did the lights go off? 
Mr. Steingold: If Your Honor- please, of course, all of this 
is leading and all improper. 
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Mr. Miller: I will try to straighten it out. I do think my 
last question was improper. I am sorry. I will withdraw 
it. 
By Mr. Miller : 
Q. Would you tell how long you stayed Y ·
A. Until 12 :05 a. m. 
Q. Did she leave prior to the time you leftY 
A. She did not. 
Q. Were there any lights on in the apartment when you 
~ft? . 
A. There were not, sir. 
Q. Did you return to the apartment again Y 
A. I did. 
Q. When, sir? 
A. On Friday, the 13th of February. 
Q. Was that last Friday, I believe? 
A. Yes, sir, this past week-end. 
Q. What time did you arrive? 
A. At 2 :00 p. m. in the afternoon. 
page 362 ~ Q. How long did you stay there ? 
_ A. I stayed there until 5 :20 a. m. the next 
morning, which was Saturday morning. 
Q. You say you got there at 2 :00 p. m.? 
A. Yes, sir. 
Q. Did you see her that afternoon Y 
A. Yes, I first observed her at approximately 6 :22 p. m. 
She was walking down Tilden Street. She was wearing the 
same coat, or a coat-red coat. She walked directly to her 
apartment and went in. 
Q. She went into the apartment? 
A. Yes, sir. 
Q. Did you see her again? 
A. I did. 
Q1. At what time? 
A. At approximately 9 :25 she left her apartment and 
walked over to a restaurant on Cleveland Street known 
as Rose Marie's. 
Q. How long did she stay there Y 
A. Until approximately 10:50. 
Q. And then where did she goY 
A. She returned to her apartment, sir. 
Q. Did the lights stay on or off in the apartment? 
A. The lights went out in her apartment at approximately 
11:03 p.m. 
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Q. How long did you remain there? 
page 363 ~ A. Until 5 :20, as I have. previously sta.ted. 
Q. 5 :20 the next morning 1 · 
A. A. m., yes, sir. 
Q. What day of the week would that be? 
A. That would be the 14th. 
Q. All dght, sir, did you leave the apartment 1 
A. I left at 5 :20. 
Q. All right, when did you return? 
A. I returned the same day, which was Saturday, at 2 :30 
p.m. 
· Q. Did you see her that afternoon 1 
A. I did. 
Q. At that time where did you see her? 
A. She was leaving her apartment at approximately 3 :55. 
Q. And where did she go 1 
A. To an A & P grocery store on Main Street and did 
some grocery shopping and returned to her residence. 
Q. What time did she return to her residence? 
A. It was 4 :50, I believe. 
Q. How long did you stay there~ 
A. I stayed there until 6 :30 p. m. 
Q. Did you leave at that time? 
A. Yes, I was relieved by Robert Duncan. 
Q. Who is Robert Duncan? 
A. He is an investigator with the Burns De-
page 364 ~ teetive Agency, also. 
Q. Did you return to the apartment at any 
other time! 
A. I returned Sunday at approximately 8 o'clock, sir. 
Q. Did you see any activity at the apartment on Sunday? 
A. Not until a little after 10 or approximately 10:30, I saw 
her bedroom shade being raised. 
Q. Did you see her anytime that day? 
A. I did. 
Q. At about what time? 
A. At approximately 2 :20 p. m. Sunday afternoon. 
Q. And where did you see her? 
A. On the front porch of her apartment, sir. 
Q. What was she doingT 
A. She came out to clean some shoes and dusting a dust 
mop and general activities that would indicate that she was 
cleaning her apartment, sir. 
Q. Could you tell us how she was dressed t 
A. In a-well, in her pajamas. 
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Q. Now; what time had you arrived at the sc.ene that day! 
A. At approximately 8 · o'clock that morning. 
Q. Had she entered the apartment at any time during that 
d~T ' 
A. No, sir, she had not. 
' Q. Did you take any pictures of any of the activities of this 
lady? 
page 365 ~ A. I did, sir. 
Q. Have you reviewed those pictures? 
A. Yes, sir, I have. 
Q. Do they fairly and accurately represent what you saw? 
A. Theydo. 
Q. A.re they available for us to show them to the Court 
now? · 
A. They are. 
Mr. Miller: If the Court please, they are in the form of 
moving pictures, sir. 'Ypi.lld the Court like me to show them 
to counsel before we show 'them to the jury? 
The Court: Do vou want to. see them? 
Mr. StPingold: Y e8, I think it would be proper. 
l\fr. ]\:{iller: I tender that, sir. 
The Court: Well, gentlemen, I guess we will have to ex-
euse you a minute, if you don't mind. vY e will get start<'d 
~g~in in a few minutes. 
(Whereupon, the jury retired from the conrtroom and a 
movie film was shown by the witness Coppage, ~ith thP fol-
lowing comments :) 
The vVitness: This is a fl.lm of the paper on the first day 
to show what dat<.' I took the pictures. 
That is the Chevrolet that she left in. 
These particular pictures here were taken on the aft<.'rnoon 
of Friday, the 14th of Frbruary-I mean, Raturday. 
page 366 ~ By Mr. Miller: 
Q. That is Mrs. LaiH 
A. Yes, tha.t is Mrs. Lail getting in the automobile now. 
Q. Is this t.he A. and P. Store she went shopping in? 
·A. Yes, ·!'!ir;· it i~. Mrs. La.il is on the right walking back 
to the ·auto:rriobile no'w, after doing her shopping. 
This is on Sunday morning now, the 15th. That is Mrs. 
Lail on the front" porch of her a.partnient cleaning some shoes. 
That's all of the pictures that were taken on this roll on 
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that particular date. I have another roll of film that IS m 
my possession at this time, of more pictures taken on that 
same. afternoon. 
The Court : 'V e had better see them all while the jury is 
out. 
(A part of a second reel of film was shown.) 
The Witness: Your Honor, I wasn't present when the 
rest of these pictures were taken. Robert Duncan took the 
remainder of the pictures. 
Mr. Miller: He is here, sir, and will identify the rest of 
them. Would you like to see them allY 
Mr. Steingold: Why don't you go ahead and we will see 
them and he can identify them. 
Mr. Miller: Yes; Mr. Duncan took the rest. 
The ·witness: That's all of the pictures that 
page 367 ~ were taken of her. 
The Court: Do you object to them, Mr. Stein-
goldf 
Mr. Steingold: No, sir, I have no objection. 
("Whereupon, the jury .returned to the courtroom, where 
the following proceedings were had:) 
Mr. ~filler: After yon start it, ~~on step aside so the jur~v 
can see. 
The -witness: Yes, I will. 
(Whereupon, the films were shown to the jury.) 
The Witness: That's all. 
Mr. Miller: We would like to tender the film, pleasf', and 
l1ave it marked as Defendant's exhibit. 
The Court: No. 3, I think, Mr. Miller. 
Mr. Steing-old: If Your Honor please, after seeing the 
film, I move that the evidence he stricken. It does not appear 
to be in rebuttal of anything. The witness testified that she 
went to her apartment on week-ends and at times and that she 
maintained her apartment, that her son lived there, and this 
was tendered after the case had been closed, and it is not in 
rebuttal. 
The Court: I will overrule the motion. 
Mr. Steingold: Exception. 
Mr. Miller: Your witness, Mr. Steingold. 
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CROSS EXAMINATION. 
By Mr. Steingold: 
page 368 ~ Q. Mr. Coppage, when were you first employed 
by Mr. Miller? 
A. I couldn't tell you the exact date. 
Q. Look at your records. 
A .. A day or so before my first appearance at Mrs. Lail 's 
apartment. 
Q. Suppose you look at your records. 
A. I would have to go to the office to look at them. 
Q. You didn't bring them with you? 
A. I have notes, no records. I have notes pertinent to this 
investigation. 
Q. Look at your notes. 
A. They wouldn't disclose-my notes, sir, would not have 
the date that I was :first employed by Mr. Miller to do this 
investigation. However, I am positive that it was a day or so 
before the actual investigation took place. 
Q. When was that? · 
A. The first time that I appeared at Mrs. Lail's apartment 
was on the 30th of January, so therefore .it would be about 
the 27th or the 28th. 
Q. 1958, or '59~ 
A. '59, sir, January. 
Q. That is just a matter of a couple of weeks ago, isn't 
it? 
A. Well, approximately three weeks ago, yes, 
page 369 ~ si.r. 
Q. Three Fridays ago? 
A. Yes, sir. 
Q. All right, sir. Now, you then went to the apartment 
and posed as an employee of the electric company? 
A. Of an electric company, no particular one; yes, sir. 
Q. How many electric companies are there in Richmond 
that supply current? 
A. In Richmond? 
~: ~~~re is one utility company, the Virginia Electric and 
Power Company, yes, sir. 
Q. Only one. And then you posed as an employee of the 
Virginia Electric and Power Company to gain entrance into 
the apartment? 
A. I did not. 
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Q. Had you been watching this apartment for some time 
to find whether she had ever been there before 7 
A. I watched it as I told you, from Friday the 30th of 
January, was the first time that I have been in the vicinity 
of her apartment on this investigation. 
Q. Where did you get the information that that was her 
apartment? 
A. From an investigator that I work with, Robert Duncan. 
Q. He is here today? 
A. He is. 
page 370 ~ M.r. Steingold: If Your Honor please, this 
cross examination is without waiving ou.r objec~ 
tion to the testimony. 
The Court: It will be agreeaQle. 
· By Mr. Steingold: . 
-Q. Now, when you went to the apartment, I assume that 
. you-or your associated investigator or private detective hung 
around for quite some time to catch her in the apartment, 
isn't that true! 
A.· On what particular day are you referring to, sir? 
Q• The first time you ever caught her there. 
A. No, I did not. I arrived there at approximately three 
o'clock in the afternoon or 3 :30. After discussing this opera-
tion with Mr. Duncan, I proceeded directly to the rear of 
+.be apartment building, after about 10 minutes in the neigh-
Q. Who was employed, you or your associate 7 
A. I was. I didn't say tha.t I was employed by the Virginia 
Electric and Power Company. 
Q. Now, I say, who employed you? 
' 
The Court: Did he employ your firm, or you individually, 
or your partner! 
The Witness: Oh, my firm, sir. 
By Mr. Steingold: 
Q. Where is your firm located! 
A. 311 Travelers Building. 
Q. How many employees are. there at the local 
page 371 ~ office 7 
A. In what capacity, sir? We have a large 
guard department, also. 
Q. What kind of department! 
A. Guard force. 
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The Court: To guard buildings at night, sir. 
Mr. Steingolc;l: Yes, I understand, sir. 
By Mr. Steingold: . 
Q. How many in this private detective business? 
A. In the investigation department? 
Q. Yes. . 
A. Approximately 7, sir, 7 or 8. That fluctuates; it is not 
constant. 
Q. How many we.re assigned to this case T 
A. Two, sir. · 
Q. You say that you were not the one who discovered this 
apartment? 
A. No, I did not say that. I didn't discover it. I said that 
Mrs. Lail 's address was given to me by Robert Duncan. 
Q. Mrs. Lail had a telephone, didn't she? 
A. I don't believe she did, no, sir. 
Q. You mean, her name is not listed in the telephone book? 
A. I don't recall if I ever looked it up in the telephone di-
rectory or not. 
Q. Wasn't any great trouble in finding where 
page 372 ~ she used to live, was there? 
A. No, sir. 
Q. All you had to do is ask American Tobacco Company or 
check a directory or almost any way? 
A. Several ways that you could find out that information, 
yes, sir. 
Q. Yes, sir. So you knew where she lived, and the problem 
then was to find her at that apartment, wasn't it? 
A. It was not the problem, no, sir, I wouldn't say that. vYe 
are being misled here, I believe, sir. 
Q. \Vho is doing the misleading? 
The Court: Gentlemen, we are supposed to stick to the 
facts. We will arg-ue the case after while. 
Mr. Steingold: He said we are being misled. I am merelv 
asking by whom. · 
The Court: All we want to get now are the facts. 
Mr. Miller: I want to give Mr. Steingold complete lati-
tude, but I do want to stick to the evidence. 
Mr. Steingold: I am not trying- to give Mr. Coppage lati-
tude, I am just trying to do what the law allows. · · 
By Mr. Steingold: 
Q. Did you ever see Mrs. Lail at that apartment on a 
Wednesday? · 
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A; No, sir. 
Q. Did you see her on a Thursday? 
page 373 ~ A. No, sir. 
Q. Did you see her on a Tuesday? 
A. No, I didn't go by her apartment other than the times 
that I have previously stated on week-ends from Friday until 
Sunday. 
Q. · Oh, just these past two week-ends? 
A. Yes, sir. 
Q. And you don't know how long your associate watched the 
apartment before you found her at the apartment on a week-
end? 
A. I can tell you approximately. I can't tell you that I do 
know. I know approximately, though. 
Q. But you only know of these two week-ends when you 
were directed to go there 7 
A. Yes, sir, and they were also-the only two week-ends that 
he went there 7 
Q. When you were there, were you introduced to her sonY 
A. I was not. 
Q. Was a young man there? . 
A. In the morning of Saturday, the 31st of January there 
was a gentleman in her living room on the couch. 
Mrs. Lail: I told him that was my son. 
By Mr. Steingold: 
Q. Wasn't he introduced to you as her son. 
page 374 ~ 
Mr. Steingold: He wa~ sleeping? 
Mrs. Lail: (Nodding affirmatively.) 
By Mr. Steingold: 
Q. Did Mrs. Lail tell you it was her sonY 
A. I don't recall it, sir. 
Q. Look in your notes. 
A. The only thing I have in my notes in regard to that, 
sir, is ''someone on sofa.'' I do not remember the incidents. 
I don't have any-
Q. If it were her son, that wouldn't be too interesting to 
you, would it, and that's why you didn't make a note of who 
was on the sofa? 
A. I wouldn't say that's why I didn't make notes of it. 
As I ,previously stated, I don't recall her telling me that was 
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her son. I can't ~eally say if she did tell me or riot. I don't 
recall it. 
Q. All right, sir, let's see if you can tell us this: When 
a detective agency is employed, there is a purpose. In a 
domestic case, a husband or wife is trying to catch the other 
party doing something improper. In this case what were you 
employed for? · 
A. I was employed for the sole purpose of observing Mrs. 
Lail's activity and giving a report of her activities on week-
ends to the client firm. Burns Detective Agency does not 
accept domestic or divorce cases. 
Q. Is this the first time you have been employed 
page 375 ~ by Mr. Miller's firm? 
A. It is not. 
Q. Would you state· how many times you have been em-
ployed by Mr. Miller's firm? 
A. I believe that would be on two previous occasions, sir. 
Is that correct? 
Q. Is that all? Just recently, as far as you know? How 
long have you been at this office? 
A. Approximately three years, sir. 
Q. As far as you know, they have just employed you twice 
previously, or three times? 
A. They have employed my services on two previous occa-
sions. · 
Q. How about your office? 
A. I cannot speak for the firm, sir. I don't know. 
Q. All right, now, did I understand you to say that yo11 
watched this apartment until some 12 o'clock or so one night 
and then left? 
A. You did, yes, sir. 
Q. On what night was that and what time did you lea:ye? 
A. That was on Sunday, the first of February, sir. · 
Q. How late did you stay? 
A. Until12:05 p.m. 
Q. Did you leave anyone else to watch after you left? 
A. On that particular night I did not. 
page 376 ~ Q. How could you determine her activities or 
whether she stayed at the apartment unless you 
·stayed there all night? 
A. I didn't try to determine that, sir. I only said that she 
didn't leave the apartment before I departed at 12 :05 a. IJl. 
Q. But you have left the inference, though, and I thil).k 
you ought to be fair about it. Was it your job to find whether 
she stayed ther all night? 
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A. Not particularly. My job, as I stated before, was to 
observe her activity during the time of my stay. 
Q .. Did you ever stay there all night at any time to deter-
mine whether she stayed overnight at that apartment? 
A. I did, yes, sir. 
Q. And on what occasion did you find that she did stay 
there all night? 
A. I know that on the 14th,~which was a Friday-I mean, 
Saturday, I am sorry-Saturday, the 14th of February. 
Q. This past Saturday 1 : 
A. Yes; she stayed there all night. I stayed there until 
5 :20 in the morning, and I can-
Q. Now, who else st4yed there that night? 
A. Your Honor, let me correct that. I left there Saturday 
morning at 5 :20 a. m. I stayed there that Friday night the 
13th. That was also the same night that she had gone to 
Rose Marie's. 
Q. Who is Rose Marie? 
page: 377 ~ A. That is a restaurant on Cleveland Street. 
Q. Who did ~he go with? 
A. She went alone. She left with another gentleman. 
Q. "She went alone. She left "-what do you meanT 
The Court: Came out· of it. 
The. Witness: Yes, someone joined her in the restaurant 
later that aft~rnoon after she had been there. 
By Mr. Steingold: 
· · Q. Was it the same man wh9.se car you saw her enter at 
times? 
A. Yes, sir, it was. 
Q. What is his name? 
A. I believe it is Robert Hastings, sir. 
Q. She told you thaU 
A. Yes. 
Q. You asked her? 
A. Pardon? 
Q. Y.ou asked her, or he was introduced to you? 
A. No, I didn't ask her. During the conversation that. we 
were carrying on, she told me that she dated a man by the 
name Bob Hastings. · 
Q. You knew that the woman was suffering from a nervous 
condition at the time you went there, didn't you? 
A. I didn't. 
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Mr. Miller: I object to the question. I think it 
page 378 ~ is immaterial. . · . 
The Court: I don't think he is qualified .. 
Mr. Steingold: If Your Honor please, I think I have 
got a right to know why a man would engage a woman in 
conversation of that nature unless he had been tipped off 
that she would be easy to make talk. 
The Court: What his conversations were with his client 
are not material. 
The Witness : I can answer that question. 
The Court: ·vv ell, you are not supposed to. 
By Mr. Steingold: 
Q. So at the time you learned of Mr. Hastings he was not 
there? 
A. He was not, that is correct. 
Q. And you told Mrs. Lail that you were an electrician, is 
that true? 
A. That is correct, I did. 
Q. And in the course of the conversation she asked you 
if you knew Bob Hastings? 
A. That is correct. 
Q. '\7bo was a friend of l1ers, also an electrician? 
A. True. 
Q. And then you later saw Mr. Hastings' car therl', or 
saw Mr. Hastings? 
A. Yes. 
page 379 ~ Q. How did you know it was Mr. Hastimrs ~ 
A. Robert Duncan, after that Saturday I left. 
Q. Did yon know it was Mr. Hastings? 
A. Yes, I checked his automobile license number with the 
Division of Motor Vehicles. 
Q. Is he the one that you saw in the restaurant with her? 
A. Yes, sir. 
Q. So she met Mr. Hastings at her apartment on week-rllCls, 
is that what you are trying to get at? 
Mr. Miller: Your Honor, I object to that. 'Ve have only 
put in certain evidence. 
Mr. Steingolcl : I am helping you. 
The Court: I think it is part and parcel of the same tl1ing, 
Mr. Miller. · 
By Mr. Steingold : 
Q. Is that what you are trying to get at? 
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A. Would you repeat the question, please ¥ 
Q. That she met Mr. Hastings at her apartment on week-
ends 1 Is this what you are trying to say? · 
A. I am not trying to say that, no, sir. 
Q. The subject, the purpose of your testimony 1 
The Court: No, you ean't ask that, because he can't tell 
us what the purpose of his testimony is. 
Mr. Steingold: If Your Honor please, they employ a de-
tective agency for a purpose. You tell them what 
page 380 r you want to find. 
The Court: No, he can tell what he found. 
By Mr. Steingold: 
Q. Did you see her use a telephone in the restaurant'! 
A. I did, yes, sir. 
Q. You did. And sometime later Mr. Hastings showed up? 
A. True. 
Q. You didn't tell us that before. You clicln 't see her do 
any heavy cleaning, did you 1 
A. No, I cannot see or observe what is going on in the 
apartment when I am on the street. 
Q. You got in once; it wouldn't be any trouble to get in 
again. 
A. 'Veil, certainly. I mean, I was sitting on the street. at 
the time she was coming out dusting her mop. I could only 
assume that it was quite apparent, I believe, to anyone tha.t 
would have been observing her activity that she was in the 
process of cleaning her apartment. 
Q. You said you were there twice. Well, when you were 
watching her shake her mop out, couldn't you have gone back 
up there to see how these plugs were not working, or wires 
not working. '\That would have prevented yon 1 The lady 
was open with you, told you about her boy friend. 
A. I had no reason to, really. 
Q. V\T ouldn 't that be part of the activities? 
page 381 ~ A. On a Sunday, to p;o back up there? 
her mop? 
Q. Oh, that was on Sunday you saw her shaking 
A. Yes. Yes, sir. 
Q. Didn't see her shaking her mop at any other time¥ 
A. No, sir. 
Mr. Steingold: I have no further questions. 
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Mr; Miller: Witness is excused, sir. 
The Court: All right, you may step down. 
(Witness excused.) 
Mr. Miller: Call Mr. Duncan. 
ROBERT EVANS DUNCAN, 
a. witness called by and on behalf of the defendant, being first 
duly sworn, was examined and testified as follows: 
DIR.ECT EXAMINATION. 
By Mr. Miller: 
Q. Mr. Duncan, I am going to ask you some questions, but 
would you please speak to the jury·f What is your name? 
A. My name is. Robert Evans Duncan. 
Q. What. is your occupation? 
A. I am an investigator with the William J. Burns Inter-
national Detective Agency. 
Q. Were you one of the persons who participated in a sur-
vey of the activities of Mrs. Lail at· my request? 
A. Yes, I was, sir. 
page 382 ~ Q. Could you tell me when you first saw Mrs. 
Lail? · 
A. I first saw Mrs. Lail on the 31st of J anuanr between 
the hours of 2 :00 and 2 :30 p. m. · 
Q. I see. Where did you see her? 
A. In her apartment at 3402 Stuart Avenue, Apartment C. 
Q. Was it 3402? 
A. 3402. 
Q. 3402? 
A. No, wait a minut. It'd 3204, I am sorry. 
Q. Who were you with at that time? 
A. I was with Mr. Coppage. 
Q. Did you talk with Mrs. Lail? 
A. Yes, I did. · 
Q. Is Mrs. Lail present in the courtroom? 
A. Yes, she is. 
Q. Would you show her to us, please? 
A. She is right there (indicating). 
Q. Would you tell us whether or not she identified herself 
a.t that time? 
A. She identified herself to Mr. Coppage. 
Q. As who? 
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A. As Mrs. Lail. 
Q. Did you stay in the neighborhood that day? 
A. Yes, I did. · 
Q. How long did you stay in the neighborhood? 
page 383 ~ A. I remained until 8:30 that day, 8:30 p. m. 
Q. 8 :30 p. m. T 
A. Yes. 
Q. Did Mrs. Lail leave her apartment during that period? 
A. No, ·she didn't. 
Q. Did you return to the apartment? 
A. I returned to the apartment the following Monday, which 
would be the second of February. 
Q. Could you tell us what time you were there? 
A. I was there in the morning until 11 o'clock, and I dis-
continued from 11 to 3, and I took it up from 3 to 6 and dis-
continued then, and there was no sign of any activity there. 
Q. Did you see Mrs. Lail that day? 
A. No, I didn't. . 
Q. Did you return at any other timeT 
A. Yes, I returned on the 14th, which was a Saturday. 
Q. What time did vou return T 
A. I arrived at 7 in the morning. 
Q. How long did you stay there T 
A. I stayed till 3 :15 the following evening, except for a 
breRk in the afternoon. 
Q. Could you tell us-was Mrs. Lail-did you see- her any-
time durin~ the morning? 
A. No, I didn't. 
Q. Did vou see her in the afternoon at all T 
page 384 ~ A. No: I was relieved by Mr. Coppage at 2 :30, 
and I returned at 6:30. 
Q. A II rig-ht, sir. Were you there from 6 :30 on, then? 
A. Yes, I was. 
Q. ·were the lights on in· the apartment? 
A. The lig-hts camP on approximately betwPPn 6 ancl 6 :30. 
Q. Now, that was Saturday-what day was this, now? 
A. This was Satnrdav. 
Q. What day of the month? 
A. Februarv: it would be the 14th. 
Q. All rig-ht. sir, and ~'OU relieved him, I understood you 
to sav. at 6 :30 p, m. T 
A. T rPlieved him at 6 :30. 
0. How long- did you stay there? . 
A. I staved till 3 :15 the following- morning-. 
Q. Did Mrs. Lail leave during that period? 
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A. No, she didn't. 
Q. When was the next time you -returned? 
A. ·I ·returned Sunday afternoon to relieve Mr. Coppage 
at 2:30p.m. · 
Q. And how long did you stay there? 
A. I stayed till 6 :30 p. m. 
Q. Did Mrs. La.il leave during that period¥ 
A; No, that's where I got that second roll of film, photo-
graphed her during that time. 
page 385 ~ Q. Now, have you been there on any other day? 
·A. I was there Wednesday, the-I think it's 
the 28th of January, and the Friday, and she appeared neither 
one of those days. 
Mr. Miller: I see. No further questions. Your witness. 
CROSS EXAMINATION. 
By Mr. Goldstein: 
Q. The night in question-I wasn't listening too closely-
did you say you stayed there one whole night? 
A. No, I stayed there until 3 :15 in the morning; it would 
be a.m. 
Q. Did she leave at that time Y 
A. No, she didn't. I left. I discontinued at that time. 
Q. Did you leave anyone there to remain the rest of the 
night? . _ 
A. No, we didn't. We didn't ha.ve a relief that morning. 
Q. Where was Mr. Coppage? 
A. Mr. Coppage was rather fatigued, too. We had been 
working pretty long hours on this, and he had also gone home 
and retired. 
Q. It didn't take over one at a time to watch, did it? 
A. Well, we have other investigations. 
Q. Wasn't there supposed to be a continuous investigation 
because this case was coming to trial this week? 
page 386 ~ A. Well, I don't know if it was supposed to be 
continuous or not, but we had permission from the 
office to discontinue at that time. · 
Q. I see. So you say you stayed until 3 :30? 
A. 3:15. 
Q. 3 :15. And you might have left at 2 :15. Anybody check 
on you? Did you punch a clock or anything or call the office? 
A. Mr. Coppage dropped by to see me. 
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Q. Both of you all work for the same company, do the same 
work¥ 
A. Yes, ·we do, but he wasn't working at the time; he just 
dropped by to keep me company. 
Q. ·where were you standing or sitting¥ 
A. I wasn't standing, I was in my automobile parked in 
front of 3202. 
Q. 3202 on Boulevard¥ 
A. No, that is not Boulevard, it's Stuart Avenue. 
Q. I am sorry, Stuart A venue. And where is her apart-
menU 
A. She lives in 3204, Apartment C. 
Q. And this was on a week-end at night? 
A. Yes, it was. 
Q. 320-what, did you say she lives'? 
A. -04, Apartment C. 
page 387 ~ Q. That is right next door. On which side of 
the street were you parked¥ 
A. I was parked on the north side. 
Q. Is that the even side, or the odd side? 
A. That is the even side. 
Q. So on a week-end, the 3200 block Stuart A venue you 
found enough room to park? 
A. Yes, I did. There is a convent across the street, and 
there is ample parking space. 
Q. Across the street, but you didn't park across the street, 
you parked up against the apartment. 
A. Yes, I did. 
Q. Well, if you were going to wateh the apartment, why 
didn't you park on the opposite side so yon could look up 
there? 
A. \V" ell, when. the blinds are drawn or there is no activity 
up there, you can seC' just as well from either side of the 
strert. 
Q. You weren't tr~·ing to ser what was going on in there, 
wrre you? 
A. I was supposed to obsE'JTe and surv0il the whole prem-
ises. and Mrs. Lail. 
Q .. Did you meet her son~ 
A. No, I l1ave never met her son. 
Q. Did you mret 1\h. Hastings? 
pag<' 388 }· A. I haw ne,·rr m0t 1\fr. Hastings. 
Q. Hnve you s00n him~ 
A. I have se0n hin1 at a cliRtanee, and I don't think I eould 
icl0ntify the man ex<'ept by description. 
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Q. How do you know it was Mr. Hastings, then? 
A. I didn't say it was Mr. Hastings. 
Q. Who did you see her withY 
A. I haven't said I have seen her with anyone. · . 
Q. Well, then, what you are saying is that she was at her 
apartment on "reek-ends, the two· week-ends that you and your 
associate investigated? · 
A. Yes, she was. 
Mr. Steingold: No further questions. 
Mr. Miller: No further questions. 
The Court: All right, you can step down. 
Is that all, Mr. Miller? 
Mr. Miller: That's it, ·thank you. 
The Court: Do you want to offer any rebuttal Y 
MILDRED ELIZABETH BOYD LAIL, 
a witness called on her own behalf, was examined and testified 
as follows : · ·· · · 
REBUTTAL DIRECT EXAMINATION. 
By Mr. Steingold: 
Q. Mrs. Lail, I think you gave us your age as 46? 
A. Yes, sir. 
page 389 ~ Q. You have been married, haven't you? 
A. Yes, sir. 
Q. How long has it been since you were divorced? 
A. Over 15 years. 
Mr. Miller: Your Honor, I object. That is not rebuttal, 
sir. We ltaven't put in anything about this lady in comte<'-
tion with her divoree. 
The Court: Is it in rebuttal of anything these two uwn 
have testified to. · 
Mr. Steingold: If Your Honor please, about the only 
thing they have done is tried to impeach her testimonv and 
smear her character, and I think the jury is entitled-that i~ 
a sideswipe, tltey haven't directly done i.t, but in the course 
of what they have done, they have done it. 
The Court: There was not a suggestion in the world about 
8l1Ything impro-per. 
Mr. Steingold: If Your Honor please, I don't know if vou 
see a woman with an unknown man in an apartment- · 
Mr. Miller: Her son. 
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Mr. -Steingold: Gentleman by the name of Mr. Hastings, 
and she was wearing pajamas late in the morning and late in 
the afternoon. 
The Court: I didn't take it she had been accused of any-
thing improper. 
Mr. Steingold: Of course she has, and we want 
page 390. ~ to ·have the jury understand just what it was. 
The Court: Well. 
By Mr. Steingold: 
Q. Now, Mrs. Lail, I believe you testified before about 
having this apartment on Stuart Avenue. How long have 
you had that apartment? 
A. Little over three vears. 
Q. \Vhat is the rental on it? 
A. $42.50 a month. 
Q. Where did you live before that? 
A. Davis A venue. 
Q. Did you have m1 apartment there, toot 
A. Yes, sir. 
Q. You have been sick now, I believe, for a year, total of 
20 months f. Why have you continued to keep that apartment 1 
A. \V ell, for one reason, J had my' furniture, I had nowhere 
to put it, and I have been thinking- all alonQ." that I would bo 
able to g·o back to work soon, and I wanted to have mv own 
plac.e. I didn't ·want to have to live with someone else, al-
thou~h my people are Yt'ry ~!'Ood to mf> an~l very kind to me, 
hut I think everYone likes their own home when thev one.-. 
have it. · · 
Q. How often would you viRit vour apartment~ 
A. Well, now, that would iuF;t depend. If I mavhe wanted 
a piece of mv (•JotheR that were up there, s-omc-
pag·e 391 t thing like tluit, J 'VOllJfl !!'0 and )HlYf' someone to 
take me there and g-et t.hem. 
Q. How would you get there?. 
A. Mr. Hastings sometimes would take n1e. sometimes mv 
brother would take me, somPtimes I would g·o with just 
friends, anyone, my brother's wife. Bhe clrives; has her 
own car. 
Q. Who is Mr. Hastimrs? 
A. Mr. Hastings is a friend of mine. 
Q. How lon~ have vou known him? 
A. Approximately 12 or 13 years. 
Q. Is he married or unmarried? 
A. He is a bachelor. 
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Q. Now, where would Mr. Hastings pick you up if you had 
to go to your apartment~· 
. A. If I was at my brother's, I would call him, he would 
come there. I often walked across the street to the little Rose 
Marie Restaurant and would call him from there. 
Q. Where is that, near your apartment? . 
A. It is about a half a block from my apartment. 
Q. Were you at your apartment last week-end~ 
A. Yes, sir. 
Q. For how long? 
A. I am sorry, I get my dates and days all mixed up, but I 
was there off and on last week-end. 
Q. Well, do you remember how long you were there at any 
one time? · 
page 392 ~ A. No, not directly, I do not. I go there some-:-
times and ma~·be watch the television, the late 
movie or just anything to get out. 
Q. Do you do it alone? 
A. No, sir. 
Q. Who is with you generally? 
A. Mr. Hastings. If my brother and his family isn't with 
me, Mr. Hastings is. I never go alone. 
Q. What were you buying· food for' 
A. Well, anyone has a home feels like if they go in tlwrP 
once in a while they probably want a sandwich or maybe a 
Pepsi-Cola or coffre, and my son has a key tom~' apartmrnt, 
.and he is in and out ther<' at all times, no direct time. May-
he he will stop in there at night when he gets off from work 
or maybe early in the morning, anvtime that he wants to. 
That is his home, too; yon see, I am his mother. 
Q. Is he married~ 
A. Yes, sir. 
Q. Where does be live? 
A. At the present time-yesterday he left for Daytona 
Beach, Florida. 
Q. \Vher<' was he before that? 
· A. H<' works for a paint contractor and works in Washing-
ton sometimes and sonwtimes in Richmond. That's whv he 
has a ke~', so if he should come down herr· and 
pag<' 393 r want a place, or go and eat or spend the nig·ht, 
he would have a key to my aparh)wnt. And then. 
too, he stops by to see me, to see how I am fC'eling and getting 
along. . . · 
Q:Who was in your apartment at the time Mr. Coppage 
came there on .Tan nary 31st, I believe he said? 
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A. Mr. Coppage is the larger fellow? 
Q. Yes. 
A. I was there and my boy was there. 
Q. How long had your boy been there. 
A. My boy had came in about 7 :30 or 8. It was early in 
the morning. He had worked the night before, and he was 
sleeping. · 
Q. He had worked all night, you mean? 
A. Urn-hum. 
Q. Where had he worked, do you know? 
A. Yes, he had worked for Mr. Maurice Lail. 
Q. ·who is Maurice Lail T 
A. That is a paint contractor here in Richmond. 
Q. Related to you? 
A. It's my ex-husband's brother. 
Q. When had you gotten there that day? 
A. Now-
Q. The 31st was Saturday. Saturday, two weeks ago. 
A. Saturday? Goodness, I don't-! can't tell you just what 
time I got there or· how I got there. I get the 
page 394 ~ days all mixed up, but I can remember the gentle-
man coming in and checking the electric wires, 
and my boy was asleep, but I don't know what time I got 
there. I don't know whether it was early or-I know I was 
there and the boy come in. It was around about 7:30 or. 
8 :00 and I had taken my -clothes off. Often I feel bad and I 
always get comfortable as possible when I am in a place 
where that I can, and I had my pajamas and robe on. I 
have gone like that often in my home or in my brother's home 
where I can lie down on ·the Chesterfield or anywhere that 
is convenient, and I had fixed me a cup of coffee, instant 
coffee. 
Q. 'Vhen you were at your brother's home in the daytime~ 
what kind of clothes do von wear there~ 
A. Well, if there 'is no company or no one around, I am 
mostly in my pajamas or robe or slacks or something-. I 
never like to lie a round much in my good clothes, and I do 
have to lie around right much now. In other words, I never 
dress up around the house unless there is company. 
Q. Have you been spending any nights at the apartment'? 
A .. Yes. 
Q. Eithe1· alone or with anyone else~ 
A. Not alone, no. 
Q. Well, under what circumstances have you stayed at the 
apartment? 
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A. I l1ave spent some nights at my apartment. 
page 395 } ,Mr. Hastings, I have gone with him for a v~ry 
long time, and he has been very good to me, and 
he would stay there with me sometimes . and watch. the late 
television, and as I said, my boy has a key to my apartment, 
and he would drop in just maybe anytime: 
Q. What did that have to do with your staying at the apart-
ment overnight 7 
A. "\\Tell, it has a whole lot. I wouldn't want no one to think 
I was just staying with a man aloile in my apartment. I 
mean, in other words, spending a night there.. · · . . 
· Q. Inasmuch as Mr. Hastings has· come into this case, will 
you tell us why you and he are· not married~ 
A. Yes, sir. Mr. Hastings is a very fine young man,. and I 
am sure he would make any ·woman a good husband, but his 
·health has been very bad. "He had a slight case of T-B, and 
he was hospitalized at the Veterans Hospital for about 11 
months,· and his mother is very old and her health is also bad. 
I have a ring Mr. Hastings gave me. We were planning" on 
getting married on the December when he was taken ill in 
November. · 
Q. What December 1 
. A. Let's see, now, that's been quite a. while ago. 
Q. This December-last December? 
A. Oh, no, no, hUh-uh. It's been, oh-this is just a guess-; 
about four or five years ago. 
Q. Is that the ring you have on 7 
A. Yes, sir. 
page 396 } Q. And is that when. he went .to the Veterans 
HospitaU · 
A. He went to the hospital in November. We had planned 
on getting married in December, and he remained out there 
for eleven months. 
Q. Have you spent any nights alone at th•• apartment? 
A. No, sir, not alone. 
Mr. Steingold: I have no further questions-yes. 
By Mr. Steingold: 
Q. The picture showed you shakin.g- out mops. 
:A. Yes. sir. When I stated that I didn't clean my apart-· 
ment, I didn't mean tl1at I just went around not turnin~ my 
hand. I did take the dust mop and go over the floor and, see, 
I hadn't been thm·e for a few days and it was a little dustv, 
and I had my shoes, I took them out in the sun to air, little 
Allen Reed Diggs v. Mildred Elizabeth Boyd Lail 203 · 
Mildred Elizabeth Boyd Lail: 
things like that. Well, I wouldn't call that-myself, I would 
not call that general, heavy cleaning or, you know, any kind 
of cleaning. 
Q. That's what you said before, that you didn't do heavy 
cleaning. Who did the heavy 'cleaning' · · 
A. My brother's maids came up and cleaned my apart-
ment. 
Q. How often 1 
Mr. Miller: I object to his testifying, trying to assert that 
she said something 'different. 
Mr. Steingold: Didn't she say that-well, I vouch the 
record for that, mid :the jury heard it, too. 
page 397 ~ By Mr. Steingold: 
Q. How often did the maid Clean the apartment 
and what did she do~ 
A. Well, now, that just depends on how often I went up 
there. If no one, you know, lives in an apartment, if it's 
vacant right much, it's not too much to do except it's dusty 
and so forth and so on, but if you live there-
Q. My question is how often did the maid clean it and what 
did she do' 
A. Well, it was no specific time or number of times. 
Q. What did she do, then f 
A. But she would clean and wax-mop and wax the hath-
room and kitchen floors and just general cleanip.g. 
Q. Did you ever do any waxing or-
A. No, sir. 
Q. -or mopping of the floor? 
A. Nothing-dry mop, run a dust mop over. 
Q. What kind of mopping are you talking about the maid 
did1 
A. Wet mop, you know, cleaning a kitchen floor, linoleum 
in the kitchen floor. 
Q. Have you done any of that in the past year or so? 
A. No. ' 
Mr. Steingold: No further questions. 
Mr. Miller: Thank you, Mrs. Lail. We have no 
page 398 r questions. 
The Court: Step down, please . 
• • • 
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Mr. Miller: The record is going to have to show the defend-
ant Diggs moved·the Court to strike the plaintiff's evidence 
and enter judgment for the defendant Diggs :upon the same 
grounds· as stated at the conclusion of the plaintiff '·s case and, 
in addition, on the ground that there is no evidence of gross 
or simple n~gligence upon which a verdict can be held against 
this defendant, upon the . grounds that the evidence is in-
sufficient for a verdict against this defendant and that the 
plaintiff is guilty of contributory negligence as a matter of 
law. · 
The defendant further moves the Court to strike the plain-
tiff's evidence as to any residual damages or injuries and as to 
any depression and specifically as to any connection with 
damages and injuries to claim as a result of the testimony 
of Dr. Zfass and Dr. Fultz, and, further,. that the 
page 399 ~ evidence fails to show that the injuries and dam-
ages were proximately caused by the accident in 
question. The Court overrules the motion, to which action 
of the Court the defendant excepts on the grounds stated. 
Upon the same grounds, the defendant objects to the giving 
of any instructions for the plaintiff, which objection the 
Court overrules, and the defendant excepts on the grounds 
stated. 
• • • • • 
page 400-h ~ 
• • • • • 
Mr. Miller: The defendant objects and e~cepts to the 
action of the court in overrulin~ the defendant's motion to 
Rtrike the evidence and to the giving of any instructions on be-
half of the plaintiff upon the same ~rounds stated in our 
motion to strike at the conclusion of the evidence. 
Without waiving the aforesaid objection and exception, 
f~1rther, the defendant objects and excepts to the giving of 
Instruction No. 4 on the ground that it permits the jury to 
find damages based upon a permanent injury and other in-
juries which have not been established bv the evidence and 
that such instruction is not supported bv·· the evidence as to 
any future or permanent disability or hospital experiences or 
reasonably expec.ted losses in the future. The instruction 
permits the jury to find damages speculated unon possibilities 
as revealed lw the evidence and without suffieiP.nt evidence 
to sustain. · · 
The defendant. ,objects and excepts to the giving of In-
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struction 4 on the grounds stated and objects arid excepts.Ao 
the giving of Instruction No. 5 upon the ground that there is 
no evidence based on the instruction that any condition .was 
aggravated as a result of the accident and that. the. instruction 
is not based upon the law and the evidence. It further per-
mits a finding of damages on the injury which has been a~~ 
gravated or prolonged, and there was no evidence of such in-
jury or damage, and on the contrary, the plain-
page 400-i ~ tiff's evidence sought to prove othe·rwise. 
The defendants objects · and excepts to the 
refusal of the court to grant instructions A, B, C, D, E, F, G, 
H and I, as the aforesaid h1struetions ·correctly state the law 
under the facts and evidence produced and specifically further 
obje~ts and excepts to the refusal of the court to grant In-
struction No. A setting forth thP duties of the driver of the 
vehicle in front of the defendant's vehicle when the evidenre 
revealed that no signal or brake light was visible as re-
quired by the statute: that the defendant objects and ex-
cepts to the action of the court in refusing Instruction No. B 
upon the ground that the evidence revealed that reasonable 
men may certainly differ as to whether or not the plaintiff 
was guilty of contributory negligence in continuing to ride 
in the vehicle after seeing the defendant look to the rear and 
after she had an opportunity to do so. that she did not exercise 
reasonable care upon her own behalf. 
The defendant objects and excepts to the refusal of the 
court to give Instruction C upon the ground that the evi-
dence justified telling the jury that it should not hold the 
defendant responsible for any condition which it might find 
existed from the cause for which the defendant was not re-
sponsible, as it was a cause for which he was responsible. 
· The defendant objects and excepts to the refusal of the 
court to grant Instruction D on the ground that 
page 400-j ~ the physician presented by the plaintiff testified 
· that depression was not caused bv accident, and 
therefore the court should have instructed the jury not to 
consider such depression or any expenses in connection there-
with. 
The defendant withdraws its objec.tions and exceptions to 
refusal of the court to grant Instruction E .. 
The defendant objects and excepts to the refusal of the 
court to grant Instruction F upon the ground that the instruc-
tion as tendered pointed out to the jury that the plaintiff 
must establish by a preponderance of the evidence each com-
plaint or ailment suffered by her as an element of damage was 
a direct result of the circumstance upon which she relies for 
recovery. It further explained to the jury ~here there was 
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equal probability that the ailment may or may not have re-. 
suited from such circumstances, that you should find. for 
the defendant. 
The defendant objects and excepts to the refusal of the 
court to give Instruction No. G., as it correctly states the law 
under the facts and evidence presented and tells the jury 
correctly that the plaintiff cannot recover damages for any 
alleged injury unless the injury was a proximate result of the 
negligence ch~rged and tha.t such injuries should have been 
foreseen in the light of the attending circumstances. 
The defendant objects and excepts to the refusal of the 
court to grant Instruction H on the ground that 
page 400-k ~ the evidence shows that the plaintiff was seen 
by Drs. Meredith and Sease and that the P.lain-
tiff failed to present those physicians to testify, though they 
we1·e available. 
The defendant objects and excepts to the refusal of the 
Court to g-rant Instruction I, whif'h informs the jury that it is 
the sole jud~e of the wei~ht and credibility of the evidence 
and otherwise describes to the jurv its rig-hts to accept or 
disregard testimony under the law in this jurisdiction. The 
instruction as tendered eorrectlv set fO'rth the law unon this 
subject and should have heen .. granted. To all of which 
action of the Court the defendant objects ~nd excepts upon 
the grounds stated. 
(The proceedings were resumed before the jury.) 
The Court: · Gentlemen, I think I ought to tell von bflfore 
I read the instructions that the defendants Robe·rt C. Hatchett, 
.Jr., Har4"y Henry Holmes, Jr., ~mel Producers Coonerative 
Exchange. Inc., are no longer parties to the case ~md therefore 
yon can dismiss the:m from vour mind. Wherever I refPr in 
instructions to ''the defendant,'' of course, I mean Allen 
Diggs. ' 
Now, one thing- that we failed to brim~ to your attention in 
the evidence is that, according to the proper mortality tables, 
this lady has at her present age a life expectancy of 24 years. 
(Whereupon, .the Court read the instructions to· the jury, 
following which a recess was taken for lunch, and, upon re-
convening, the case was argued by counsel.) 
· page 401 ~ Closing arg'Ument on behalf of the plaintiff by 
Mr. Steingold. · 
Mr. Steingold: If Your Honor please, gentlemen of· the 
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jury: I want to compliment you on the attention you have 
given this matter. I know until we saw. the movie today it 
wasn't too interesting. I had a jury on a case in Newport 
News a few weeks ago. I found two of the jurors asleep be-
fore the day was over, But you all have been wide awake. 
At the opening of this case each attorney told you what he·· 
expected to . prove. There were at that time three defend-
ants, including the owner of the truck, ¥ou might say the 
full accident of the defendant. The reason there were three 
defendants is this: When an accident occ:ur.s and more than 
. one vehicle is involved in it, almost invariably when you come 
to court, if you haven't sued everybody that was connected 
with it, then the defense is always: The other man was 
responsible. So after being burned a few times, we then 
decided better sue everybody that was in it and. let the court 
and the jury decide if there was· any responsibility. So we 
did that in this case, and after the evidence was all in, it 
appeared that the operator of the truck was not negligent 
and the operator of the car, the Hatchett car, in f:r;ont of hi;m 
was not negligent but that the only negligence in the case 
was that of Mr. Diggs, the operator of the automobile in 
which Mrs. Lail was a passenger. So the others 
page 402 ~ we.re released as defendants, and Mr. Diggs now 
is the only defendant, and it is your function to 
determine, under the law as defined in the instructions of the 
court, his responsibility and the amount of his responsibility. 
I may be wrong, but I think this is the first case this term 
that has been tried, and you gentlemen, maybe some of you 
. have never sat on a. jury before. The Court instructs you on 
the law applicable to a case. Those are the instructions which 
His Honor read, and they are put in writin~ and then when 
you retire to your jury room vou may refer to these instruc-
tions and decide on the questions of fact and law. In other 
words, you apply the facts of the ease to the la:w as set out 
by His Honor. 
Now, the instructions necessarily are couched in lang-uag·e 
that to lawyers is verv clear. The same as yesterdav 'when 
Dr. Zfass spoke, another doctor or group of doctors sitting· 
in. the jury box would have eaten it up, they would have 
known every word he was talking- about. everything- he said, 
but not being doctors, it was difficult to follow, and the same 
with the instructions. Courts and lawvers try to couch them 
in languae:e that is easily understood, but yet thev form a 
pattern wbirh lawyers use generallv, but when you read them 
vou mig-ht think it ifP'{lans one thing and it means another. 
So I am e:oing to tell you what I think thev mean. and Mr. 
Miller, when he addresses you, will tell yol.1 what he thinks 
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they mean, and if I am wrong, I am q"Uite ·strre he 
page 403 ~ will correct me or the Court will correct me, and 
if he is wrong, I am going to do my best to correct 
him. But then you gentlemen can refer to the instructions 
and determine for yourselves. 
• • • • • 
page 413 ~ 
• 
And one other thing I want to say before I sit down .. T ust 
remember this : If she wasn't sirk, suffering from what we 
say she was and the doctors sav she was, not only Mr. MilleF 
but the other two lawyers, with their clients-and the law 
provides for it-would have said, "Mr. Steingold, send vour · 
client to such-and-such a psychiatrist for examination,'' and 
if I said ''No,'' they would have had filed a petition with 
His Honor or notified me to he here-
Mr. Miller: Your Honor, I think that is improper argu-
ment. I ask that it he not-
The Court: I think he can call attention of the jury to pro-. 
visions of the law. Go ahead. 
Mr. Stein,gold: So they f'ould have asked His Honor to re-
quire me to send her to a phvsician of their own choosing, ~nd 
if I had objected to it, His Honor would have passed OIJ. what 
physician to send her to. So we may feel secure-
Mr. Miller: Note an exception. 
Mr. St~ingold :-in your mind, your conscience f'an he clear. 
that that woman is very tremendously sick, and 
page 414 ~ we don't know whether she will ever g·et well. 
• • • • • 
page 419 ~ 
• • •· • • 
Now. 'when there is a plav on words. when a woman's whole 
future is concerned-she rloesn 't want to live on her brotlwr 
all the rest of her life and take from him. Sh~> wants to he 
independent if she e.an, whether she is well or sick, and undPr 
the law she is entitled to be. Look at this plav upon words: 
''When considering the condition"-! am talking about Tn-
struction 5. "One who neglig-ently inflicts a person::~l injury 
on another is responsible for all thf' ill effects which, f'on-
sidering the condition of health in which the person was ·when 
she received the iniury, naturally and nPcessarilv flows f1·om 
the injury.'' "Naturally and necessarily flow from thP in-
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jury.'' Was there any intervening cause that caused her 
present condition. His Honor says you take a person as you 
find him, 46 years old or 86 years old or 26 years old. 
What else caused it? It was precipitated by 
page 420 ~ this accident. It was caused by the accident. It 
was the result of the accident. So please don't 
go off on a play on words. There is too much at stake. You 
have got to lay the pier that-maybe I am more worried about 
your attitude than I should be, but it is possible that Mr. 
Miller may have convinced some of you gentlemen that it 
doesn't mean what it says and it doesn't mean the logical and 
normal and actual thing that it says. She is hurt and His 
Honor, when he says, "When you find for the plaintiff, in 
so doing you may take into consideration the following:" 
Let me put it this way: If you find that she has any of these 
injuries or conditions or losses, I take it upon myself to 
say "the law says you must find what you think is the true 
measure ·of damages, and if I am wrong His Honor and Mr. 
Miller will certainly take steps to correct me. 
Mr. Miller: Your Honor, I do think he should not. reword 
the court's instruction. I might ask that he read it so it is 
understood it is the court's instruction. 
The Court: We are not really discussing it. 
Mr. Steingold: So that is my interpretation, and I think 
that is the law. If you honestly believe she has suffered the 
physiea.l injury, the nnental suffering, the hospital expenses, 
the loss of earnings, future and past, then the law sa.vs, His 
Honor has stated, you may take that into consideration. It 
could have said you may, amon~ other thin~s that you have 
found that she lost by this accident, .too, but this 
page 421 r is what in all good conscience, as responsible 
citizens, as men who today are judges instead 
of ordinary people, this is what you should take into con-
sideration. 
• • • • • 
page 427 ~ 
• • • • • 
Now, I have got just about three more minutes, and I think 
I had better leave the rest of it. I don't see there is so much 
here that was mentioned. You know, in any important case I 
pray for three things. . One is that the instruc-
page 428 r tions of the court will be so clear that thev can't 
be misunderstood, and sometimes you g-et 6, 7, 8, 
9, 10 instructions. Fortunately, in this case we have only 
five, but as you have seen in argument by Mr. Miller, he has 
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already taken these five little instructions and raised ques-
tions that may make some of you gentlemen seriously doubt 
something that there should be no doubt about, and I refer 
to this "which naturally and nec.essarily follows an injury." 
His Honor doesn't mean that. 
Mr. Miller: Your Honor, I object to him saying that the 
court did not mean what it says, the court's instruction. I 
must ask the Court to instruct the jury that it does mean 
what it says. 
The CoU'rt: He can argue the facts as he thinks they are 
governed, but, of course, he can't say what the law is. 
Mr. Miller: Exception. 
Mr. Steingold: I am quite sure His Honor didn't mean that 
the conditions from which she suffers which the doctors say 
was precipitated by this accident should not be compensated 
for by you. You have the right to do it, ·and I think, gentle-
men, you will think it is your duty to do it. 
So clear instructions is one. No. 2 is witnesses who can 
make themselves unde·rstood. I don't think in this case that 
we have had any trouble with witnesses. They have all been 
very sim:ple people, and we understood exactly what they 
meant. And No. 3 and most important of all, I 
page 429 ~ don't have to talk about partial courts in Vir-
ginia. That is, we have impartial courts, but par-
tial and impartial juries, a jury who knows nobody in the 
case, has no bone in the case, no interest in either party, they 
a're there to do what the law and our system of government 
thinks a jury should do. And that is why we have the jury 
system, so that when people have difficulty, they can come 
to a court and to a jury and those jurors will then impartially 
decide who is right and who is wrong. And all I ask is for an 
impartial jury. 
Some jurors may agree with me, and some agree with my 
opponent. In our courts it is not a question of majority 
rules; all jurors must agree, so one can hold out. If you want 
to give $75,000 or $85,000 and one won't settle or give any-
thing or may say let's give her $5,000, and then you all might 
wear down and you might come on down just because onP 
man is holding out. But I merely say this, because it is 
wrong for me to say "hang." No law gives a right to hang, 
but I say don't do anything that will hurt your consdence, 
whether it is for my client or against my client. When you 
leave this court and the jury room, do so with a clear 
conscience so you can remember for the rest of your days that 
you sat on a case that was important to a human being anrl 
you did what was right and you sat right on through ari·d did 
what was right to them. 
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page 463 ~ (After the arguments of counsel, the jury re-
tired to consider of its verdict and, after delibe-
rating, returned to the court room.) 
The Court: Gentlemen of the jury, have you agreed upon 
a verdict? 
The Foreman: We have, Your Honor. 
The Court: You may pass it to the Sheriff. 
(Reading:) ''We the jury, on the issue joined :find for the 
plaintiff and assess the damages at $35,000.'' Signed, ''Sylvan 
L. Fox, Sr., Foreman." 
Is that your verdict, gentlemen T 
(The jury indicated assent.) 
The Court: Gentlemen, are there any motions before the 
jury retires? (No response.) Apparently not. 
(The jury was polled and all indicated that the verdict read 
was theirs. 
The Court: It seems to be unanimous, gentlemen. 
You will be discharged, gentlemen, until Tuesday morning 
at 10 o'clock. We all thank you for your consideration in the 
case. 
(The jury retired.) 
Mr. Miller: If Your Honor please, I move the Court to set 
aside the verdict and enter judgment for the defendant, or to 
award a new trial. May I ask permission of the Court to state 
my grounds in writing and send it up to the Court? Is that 
all right, sir T 
The Court: I see no objection to that. Do you, 
page 464 ~ Mr. St~ingold T , 
Mr. Steingold: No. . 
The Court: You may have ten days, Mr. Miller, to state the 
grounds of your motion. 
(Whereupon, the proceedings of the trial were concluded.) 
• • • • • 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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